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INTRODUCTION

1.  When the Hague Convention of 29 May 1993 on Protection of Children and Co-
operation in Respect of Intercountry Adoption (hereinafter, “the 1993 Hague Convention” or
“the Convention”) was first proposed as a new treaty, one of its key features was intended to
be the requirement that all applications for intercountry adoption should be made either
through a Central Authority or an accredited body. The purpose of this requirement was to
improve standards of intercountry adoption generally, and to discourage or prohibit private
and independent adoptions.*

2. One of the great advantages of the Convention is the flexibility it gives to Contracting
States in deciding how its provisions are to be implemented. Each State may adapt its own
laws and procedures to implement the Convention. Ironically, it is this very flexibility which
now gives rise to concerns about how the accreditation provisions are being implemented in
individual countries, in particular, the lack of consistency in the quality and professionalism of
accredited bodies, not only in different Contracting States but also between agencies in the
same State. The concerns are justified because of the reliance of States of origin on the
decisions of receiving States which grant accreditation to adoption bodies and because of
the range of important functions that are undertaken by those bodies in both the States of
origin and in the receiving States.

3. Intercountry adoption involves continuous interaction among numerous players
operating in various areas such as psychology, social work, law, management, public
administration, protection of personal information, and on diverse physical and cultural
territories.

4. One key element of intercountry adoption consists of recognising the role of the
adoption bodies as intermediaries between the prospective adoptive parents, the various
players referred to above, the various authorities of the receiving States and States of origin,
and the children to be adopted.

5.  This critical and sometimes complex role requires professionalism and sensitivity. It
also requires a commitment to good practices by following an ethical approach to
intercountry adoption. Most importantly, it requires an understanding of and commitment to
the common goals of intercountry adoption. For the accredited bodies as well as the Central
Authorities and the competent authorities, that goal is the protection and well-being of the
children to be adopted.?

6. Guided by their shared goal, each entity in the system of intercountry adoption should
become aware that it plays, at its own level, a role in the legal, strategic and ethical
governance of intercountry adoption.

7. Promotion of good practices in the field of intercountry adoption accordingly
relies on:

e acceptance of the primary mission or object, namely protecting the best interests of
children affected by adoption;

e a shared understanding of the role of the Central Authority, the competent
authorities and the accredited bodies;

e mutual respect among those entities and a relationship of trust; and

e continuous dialogue among the players regarding the powers and functions of each
and the way in which they are exercised.

See discussion on issues related to private and independent adoptions in Chapter 1 of this Guide.
See the Preamble to the Convention.
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8.  As intercountry adoption is too often considered by prospective adoptive parents as a
right to have a child, the Central Authorities, the competent authorities and the accredited
bodies are faced with the ethical need to focus their statements and their actions on the real
reason for intercountry adoption, which is to seek a family for a child in need. To improve the
prospective adoptive parents’ understanding of these concepts and to manage their
expectations for intercountry adoption is a major function and a major challenge for all
authorities and bodies concerned.

Purpose and scope of the Accreditation Guide

9.  Accreditation practice differs widely. The understanding and implementation of the
Convention’s obligations and terminology vary greatly. It is recognised that there is an urgent
need to bring some common or shared understanding to this important aspect of intercountry
adoption to achieve greater consistency in the operation of accredited bodies.

10. The purpose of this Guide is therefore to have an accessible resource, expressed in
plain language, which is available to Contracting States, accredited bodies, parents and all
those other actors involved in intercountry adoption. The Guide aims to:

e emphasise that the principles and obligations of the Convention apply to all actors
in Hague Convention intercountry adoptions;

e clarify the Convention obligations and standards for the establishment and
operation of accredited bodies;

e encourage acceptance of higher standards than the minimum standards of the
Convention;

e identify good practices to implement those obligations and standards; and

e propose a set of model accreditation criteria which will assist Contracting States to
achieve greater consistency in the professional standards and practices of their
accredited bodies.

11. Itis hoped that this Guide will assist the accrediting and supervising authorities in the
Contracting States to perform their obligations more comprehensively at the national level,
and thereby achieve more consistency at the international level.

12. It is also hoped that the Guide will assist accredited bodies (or those seeking
accreditation) to obtain the best possible understanding of their legal and ethical
responsibilities under the Convention. Suggestions for good practice are given to help in the
performance of those responsibilities.

13. Prospective adoptive parents might also be assisted to know what could be expected
of a professional, competent and experienced accredited body.

14. Nothing in this Guide may be construed as binding on particular States, Central
Authorities or accredited bodies, or as modifying the provisions of the Convention.
Nevertheless, all States and bodies involved in intercountry adoption are encouraged to
review their own practices, and where necessary, to improve them. The implementation of
the Convention should be seen as a continuing, progressive or incremental process of
improvement.
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Mandate

15. The responses to the Questionnaire® which preceded the Special Commission of
September 2005 on the practical operation of the Hague Convention of 29 May 1993 on
Protection of Children and Co-operation in Respect of Intercountry Adoption (hereinafter the
“2005 Special Commission”) and which helped to frame its agenda had identified that
accreditation issues were the issues of particular concern to Contracting States. As a result,
a discussion on accreditation took place on the first day of the Special Commission, based
on “A Discussion Paper on Accreditation Issues”.* The aims of this Discussion Paper were:
to stimulate discussion on important issues concerning accreditation; to help clarify the
terms of the Convention and the obligations of States in order to achieve better and
more consistent practices; to stimulate debate on the usefulness of developing a Guide
to Good Practice on accreditation; to stimulate debate on the possibility of developing
core accreditation criteria and establishing a Working Group for this purpose.

16. A Recommendation was made at the conclusion of the meeting and this became the
mandate for the second Guide to Good Practice:

“The Special Commission recommends that the Permanent Bureau should continue to gather
information from different Contracting States regarding accreditation with the view to the
development of a future Part of the Guide to Good Practice dealing with accreditation. The
experience of non-governmental organisations in this field should be taken into account. Such
information should include financial matters and should also be considered in the development of a
set of model accreditation criteria.”®

Sources

17. When the Permanent Bureau develops a Hague Convention Guide to Good Practice,
the starting point is always the text of the Convention, supported or clarified where necessary
by explanations from or reference to the Explanatory Report. The Guide does not in any way
replace those texts. Instead, it tries to explain in clear language how the objects and
obligations of the Convention can be achieved through following good practices which have
been developed and adapted after years of experience with adoption procedures.

18. The Guide also relies on the Recommendations of Special Commissions. All those
Recommendations from past Special Commissions relating to accreditation will be referred to
in the Guide. As they have been agreed to in international meetings of the Contracting
States, we consider the Recommendations to be internationally agreed good practices for
the implementation of the Convention.

8 “Questionnaire on the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-

operation in Respect of Intercountry Adoption”, drawn up by the Permanent Bureau, Prel. Doc. No 1 of March 2005 for the
attention of the Special Commission of September 2005 on the practical operation of the Hague Convention of 29 May 1993
on Protection of Children and Co-operation in Respect of Intercountry Adoption (hereinafter, “2005 Questionnaire”). The
2005 Questionnaire and the State responses are available on the website of the Hague Conference at < www.hcch.net >
under “Intercountry Adoption Section”.

See J. Degeling, “A Discussion Paper on Accreditation Issues”, Prel. Doc. No 3 of August 2005 for the attention of the
Special Commission of September 2005 on the practical operation of the Hague Convention of 29 May 1993 on Protection
of Children and Co-operation in Respect of Intercountry Adoption, available on the website of the Hague Conference at
< www.hcch.net > under “Intercountry Adoption Section”.

See “Conclusions and Recommendations of the Second Meeting of the Special Commission on the practical operation of
the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption
(17-23 September 2005)", October 2005, available on the website of the Hague Conference at < www.hcch.net > under
“Intercountry Adoption Section” (hereinafter, “Conclusions and Recommendations of the 2005 Special Commission”),
Recommendation No 4.
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19. Other good practices emerge from practical experience and research, as well as
responses from the 2009 Questionnaire on accredited bodies.® Bad practices also need to be
noted sometimes in order to be discouraged. Wherever possible, concrete examples of good
practices from different States are provided.
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CHAPTER 1 - THE NEED FOR A SYSTEM
OF ACCREDITATION

1.1 Background

23. After many years of experience with the implementation and operation of the
Convention, it can safely be said that the standards of intercountry adoption have improved
and children’s best interests are, in the majority of cases, better protected. However, we
must not be complacent. The situation is still far from perfect and Contracting States must be
constantly vigilant to ensure standards are maintained and abuses of the Convention
prevented.

24. A ground-breaking initiative at the time the Convention was negotiated, and one of the
Convention’s most important safeguards to prevent the abduction, sale of and traffic in
children, is the mandatory procedure for the accreditation or licensing of adoption agencies
which undertake intercountry adoptions under the 1993 Hague Convention, and their
supervision by the Central Authorities.

25. The provisions on accreditation in the Convention were inspired by the 1989 United
Nations Convention on the Rights of the Child’ (UNCRC) and the requirements in
Article 21(a) to:

“Ensure that the adoption of a child is authorised only by competent authorities who determine, in
accordance with applicable law and procedures and on the basis of all pertinent and reliable
information, that the adoption is permissible in view of the child’s status concerning parents,
relatives and legal guardians and that, if required, the persons concerned have given their informed
consent to the adoption on the basis of such counselling as may be necessary.”

26. This general principle refers only to “competent authorities”, but this is an all-
encompassing term and is intended to include properly licensed adoption agencies, as may
be appropriate and permitted by the law of each State. The more detailed provisions on
adoption “accredited bodies”, as we now call them, have their origins in the investigative
report on intercountry adoption undertaken by Hans van Loon in 1990° as part of the
preliminary work to establish the need for a new Convention.

27. The van Loon Report identified the many abuses in intercountry adoptions at the time,
and noted the link between these abuses and the prevalence of private and independent
adoptions and the absence of supervision by public authorities as well as the absence of
involvement of professional licensed agencies. Although a trend had begun in some States
away from independent adoptions and towards agency adoptions because of the risks and
uncertainties, there was still a preference by prospective adoptive parents “to avoid what
they see as the drawbacks of an agency adoption: the costs, the time involved in having to
wait on a list for an indefinite period, and the restrictions inherent in the adoption programme,
such as the age of children or lack of personal control”.® Unfortunately, in an unregulated
environment (then as now), prospective adoptive parents are more vulnerable to exploitation
(as are children and birth parents); there are no guarantees concerning the adoptability of a
child, and no guarantees that proper consents are given.

United Nations Convention on the Rights of the Child, adopted by General Assembly resolution 44/25 of 20 November
1989, available at < www.ohchr.org >.

See J.H.A. van Loon, “Report on intercountry adoption”, Prel. Doc. No 1 of April 1990, in Hague Conference on Private
International Law, Proceedings of the Seventeenth Session (1993), Tome I, Adoption — co-operation, pp. 11-119 (hereinafter,
“the van Loon Report”).

Ibid., para. 62.
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28. The van Loon Report noted the increasing interest in intercountry adoption from the
1960s onwards. By 1990 the “demand for children from industrialised countries and the [...]
availability of many homeless children in developing countries [...] has, in addition to regular
and legal intercountry adoptions, led to practices of international child trafficking either for
purposes of adoption abroad, or under the cloak of adoption, for other — usually illegal —
purposes”.’

29. The general features of trafficking'* in the context of adoption were also noted in the
van Loon Report, as well as the methods used for obtaining children, such as the sale of
children (usually by impoverished parents); fraud or duress (when a convincing intermediary
— usually a female scouting for children — persuades a pregnant woman or young mother to
give up her child with the promise of a better life, and gets her to accept money to eliminate
any suspicion of kidnapping); abduction (children snatched from the street or playgrounds);
facilitating a “legal” adoption by falsifying documents, bribing officials, concealing civil status
(e.g., “false” parents obtain an official birth certificate, “false” mother relinquishes the child for
adoption).*

30. It was also noted that some States had taken legal measures “to restrict the freedom of
agencies to act as intermediaries in intercountry adoption, among other purposes in order to
prevent child trafficking. Such measures, in particular if co-ordinated on an international
scale, should help considerably to reduce abuses of intercountry adoption [...].”** More and
more States (receiving and origin) were trying to exert supervision over intercountry
adoption, not only to improve the chances of success of such adoption but also to combat
abuses.* One of the measures increasingly used by States of origin was to “require that
prospective adopters from abroad submit their application through agencies licensed by their
governments, or at least show evidence that such agencies have found them suitable as
adoptive parents”.*®

31. In relation to receiving States, Mr van Loon wrote in 1990: “While there is a trend in
receiving countries to submit the intercountry adoption process to some sort of governmental
supervision, this trend has not been manifested in all receiving countries and, moreover, their
practices vary considerably both with regard to the types of control and the degree of
supervision.”*

1.2 Accreditation as a Convention safeguard

32. The van Loon Report recommended the development of the Convention as we know it
today. To reduce the dangers of private and independent adoptions it was recommended
that the new Convention require prospective adoptive parents to obtain official permission to
adopt, that the licensing (accreditation action) of adoption agencies be made compulsory,
and to make it compulsory for all those involved in intercountry adoption to pass through the
Central Authorities. "

33. The Report stated:

“Whether Central Authorities would have limited or extended duties and powers, a minimum
requirement for the Convention to be effective and to contribute to reducing abuses would be that
only agencies licensed by the State where they are established and supervised by the Central
Authority be allowed to act as intermediaries [...]. The Convention might define certain minimum

10

Ibid., para. 78.
11

“Trafficking” in this context means “procurement” of children for adoption through illegal or unethical means. The definition of
“trafficking” as “the sale of children for purposes of exploitation” is not intended here. The term “procurement” was proposed
by Nigel Cantwell (international consultant on child protection for Unicef).

See the van Loon Report, ibid., para. 79.

Ibid., para. 83.

Ibid., para. 132.

Ibid., para. 136.

Ibid., para. 137.

Ibid., para. 178.
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criteria to be met in order for such agencies to be licensed as ‘placement’ or ‘scrutinising’ agencies,
in particular concerning their non-profit character. The Central Authorities could provide information
on such licensed agencies both at home and abroad and could recommend the use of such
agencies.”*®

34. From this conclusion, it was clear that adoption agencies would continue to play an
active role in intercountry adoptions, but they would have to be properly licensed (accredited)
and more closely supervised in the future. The inclusion of minimum standards for
accreditation of adoption agencies would be one of the key features of the Convention.

35. However, such was the concern at the time about unethical adoption practices of some
adoption agencies and individuals that a number of delegates to the Convention negotiations
wanted the agencies and individuals excluded from the procedure. The Explanatory Report
describes the debate on this point:

“The question as to whether the responsibilities assigned to Central Authorities by the Convention
may be discharged by individuals or private organisations, is a very sensitive issue because,
according to experience, most of the abuses in intercountry adoptions arise because of the
intervention of such ‘intermediaries’ in the various stages of the adoption proceedings. For this very
reason, some participants to the Special Commission did not want to accept that Central
Authorities may delegate their responsibilities on accredited bodies, but others insisted on leaving
to each Contracting State the determination of the manner in which to perform the Convention’s
duties.

The solution accepted by the draft (article 11) represented a compromise, permitting delegation
only to public authorities and to private bodies duly accredited that comply, at least, with certain
minimum requirements established by the Convention. However, as already remarked, this
compromise became even more restricted when the matter was discussed in the Diplomatic
Conference, because Article 8 of the Convention does not permit delegation to accredited bodies.
Nevertheless, within the Convention’s limits, each Contracting State is free to decide how the
duties imposed upon the Central Authority are to be performed and to permit or not the possible
delegation of its functions.”**

36. Now, the involvement of accredited bodies in intercountry adoption is the norm, and
accreditation of adoption agencies is accepted as one of the important safeguards introduced
by the 1993 Hague Convention. It is an essential step to improve the quality and safety of
intercountry adoptions now and in the future. Any private agency wishing to undertake
intercountry adoptions in Convention States must be licensed by and accountable to a
supervising or accrediting authority (see Arts 10-12).

37. During the Convention negotiations, the question of allowing non-accredited
individuals, who were involved in private and independent adoptions, to arrange adoptions
under this Convention was much more controversial.*® However, a compromise had to be
found and this is now seen in Article 22 of the Convention. The matter of approved (non-
accredited) persons is discussed in detail in Chapter 13.

38. While the basic rules of accreditation are now clear, the practice indicates a lack of
consistency in their application. The recommendations for good practice in this Guide are put
forward to encourage greater co-operation and consistency between States in order to
improve the application of the rules of accreditation.

18 Ibid., para. 177.

See G. Parra-Aranguren, Explanatory Report to the Convention of 29 May 1993 on Protection of Children and Co-operation
in Respect of Intercountry Adoption, in Hague Conference on Private International Law, Proceedings of the Seventeenth
Session (1993), Tome Il, Adoption — co-operation, pp. 539-651, paras 242-243. Also available on the website of the Hague
Conference at < www.hcch.net > under “Intercountry Adoption Section” (hereinafter, “Explanatory Report”).

20 Ibid., para. 373.
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CHAPTER 2 — GENERAL PRINCIPLES OF ACCREDITATION

39. The development of this Guide to Good Practice on accreditation provides an ideal
opportunity to elaborate a set of principles of accreditation. These principles may be drawn
from a number of sources, but especially from the Convention provisions themselves, as well
as the Explanatory Report and the Conclusions and Recommendations of Special
Commissions, which clarify how the provisions of the Convention should be interpreted and
implemented in order to achieve the objects of the Convention. Other sources include: the
Accreditation Criteria of EurAdopt/ Nordic Adoption Council,” the reports of International
Social Service and other non-governmental organisations, and information from meetings
with Central Authorities and accredited bodies.

40. The States of origin depend on receiving States to accredit professional bodies. If the
principles of accreditation are followed, there may be greater consistency in the quality of
accredited bodies. This could address one of the main complaints of States of origin and
parents concerning accredited bodies, namely, that accreditation is not a guarantee of high
quality professional conduct and expertise.

41. In order to elaborate a set of accreditation principles, it is necessary first to recall the
general principles of intercountry adoption, and to review the relevant Convention provisions
which establish the standards for accredited bodies. These standards must be incorporated
into the accreditation principles.

2.1 General principles

42. The general principles of the 1993 Hague Convention apply to all entities or individuals
involved in intercountry adoptions arranged under the Convention, whether they be
Contracting States, Central Authorities, public authorities, accredited bodies or approved
(non-accredited) persons or bodies or other intermediaries.

43. For States which are Party to it, the principles of the UNCRC are also central to
intercountry adoption. This Convention sets out the fundamental rights of children, such as
the right to know and be cared for by their parents (Art. 7(1)). The rights of children who are
to be adopted are established in Article 21. The 1993 Hague Convention, in its Preamble,
makes reference to the fact that the UNCRC principles are taken into account.

44. The principles of the 1993 Hague Convention and the UNCRC are discussed in some
detail in Chapter 2 of Guide No 1: The Implementation and Operation of the 1993 Hague
Intercountry Adoption Convention — Guide to Good Practice® (henceforth referred to as
“Guide to Good Practice No 1”). It is not intended to repeat all that information here, but a
brief summary may assist to remind readers of the fundamental principles which should lie
behind all actions and decisions relating to the intercountry adoption of a child.

2 see “Suggested criteria for accreditation of bodies in receiving States performing functions and duties under the Hague

Intercountry Adoption Convention”, Info. Doc. No 1, E&F, of September 2005, proposed by EurAdopt and the Nordic
Adoption Council for the attention of the Second Meeting of the Special Commission on the practical operation of the Hague
Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption
(17-23 September 2005), available on the website of the Hague Conference at <www.hcch.net > under “Intercountry
Adoption Section” (hereinafter, “Model Accreditation Criteria of EurAdopt-NAC”).

Hague Conference on Private International Law, The Implementation and Operation of the 1993 Hague Intercountry Adoption
Convention — Guide to Good Practice, Guide No 1, Family Law (Jordan Publishing Ltd), 2008, available on the website of
the Hague Conference at < www.hcch.net > under “Intercountry Adoption Section”. The Guide was approved in principle by
all States present at the 2005 Special Commission, and they were consulted again before its official publication.
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2.1.1 Principles of the 1993 Hague Convention

45. The fundamental principles of the 1993 Hague Convention are:

a) best interests principle: the best interests of the child are the primary
consideration in all matters relating to Convention adoptions;

b)  subsidiarity principle: the subsidiary nature of intercountry adoption is one
element to be considered when applying the best interests principle;

c) safeguards principle: the development of safeguards is necessary to prevent the
abduction, sale of, and traffic in children;

d) co-operation principle: effective co-operation between authorities must be
established and maintained to ensure that safeguards are applied effectively; and

e) competent authorities principle: only competent authorities, appointed or
designated in each State, should be permitted to authorise intercountry adoptions.

46. These principles are not to be considered in isolation. They are all interlinked and when
applied together, they support the attainment of the objects of the 1993 Hague Convention
as encapsulated in the title of the Convention: the protection of children and co-operation in
intercountry adoption. The principles of accreditation should be read in conjunction with the
general principles.

2.2 Standards for accredited bodies

47. The basic standards and requirements for accreditation are established in Chapter Il of
the Convention, in particular Articles 10, 11 and 12. When adoption bodies are accredited in
accordance with the Convention, it is for the purpose of performing certain functions of
Central Authorities or competent authorities in Chapters Ill and IV of the Convention. It is
therefore important for accredited bodies to fully understand not only the nature and extent of
those functions, but to understand that they are responsible for performing the treaty
obligations of their State. The procedural functions from Chapter IV of the Convention are
discussed in Guide to Good Practice No 1, at Chapter 7 (The intercountry adoption process
under the Convention).

48. Bodies which meet the obligations set out in Articles 10 to 13 of the Convention, as
well as the accreditation criteria established by competent authorities of their State, may
be accredited to perform within their State certain functions of Central Authorities under
the Convention.?

49. The Convention sets minimum standards that must be fulfilled in relation to accredited
bodies. They shall:

e demonstrate competence to carry out properly the functions entrusted to them;*
e only pursue non-profit objectives;*

e be directed and staffed by persons qualified by their ethical standards and by
training or experience to work in the field of intercountry adoptions;*®

e be subject to supervision by competent authorities as to their composition,
operation and financial situation;*” and

23
24
25
26
27

See Guide to Good Practice No 1, ibid., para. 203.
Art. 10.

Art. 11 a).

Art. 11 b).

Art. 11 c).
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e ensure that their directors, administrators and employees shall not receive
remuneration which is unreasonably high in relation to services rendered.?®

2.3 Principles of accreditation

50. Some principles of accreditation are proposed as a point of reference for
recommending good practices for accredited bodies. The principles encapsulate particular
obligations and essential good practices. They provide, in a very brief form, an outline of
what an accredited body can do to achieve high standards of ethical practice.

51. The accreditation principles are:

e Principle No 1: Principle of professionalism and ethics in adoption
e Principle No 2: Principle of non-profit objectives
e Principle No 3: Principle of preventing improper financial gain

e Principle No 4: Principle of demonstrating and evaluating competence using criteria
for accreditation and authorisation

e Principle No 5: Principle of accountability of accredited bodies
e Principle No 6: Principle of using representatives with an ethical approach
e Principle No 7: Principle of adequate powers and resources for authorities.

52. These principles should apply to the accredited bodies of the receiving States and of
the States of origin. They should be followed by the accredited bodies themselves in all their
work. They should be applied by authorities when selecting, licensing and supervising the
bodies. However as the majority of accredited bodies are from receiving States, the
principles are particularly directed at these accredited bodies. These principles also apply to
voluntary organisations and volunteers involved in intercountry adoption.

2.3.1 Principle No 1: Principle of professionalism and ethics in adoption

53. Accredited bodies should be bound by obligations of professional competence and
ethical practices in intercountry adoption.?® Professional competence implies, among other
things, relevant and extensive experience in the field of international adoption. The principle
of professionalism and ethics is supported directly by Convention Articles 10 and 11 b) and is
implicitly required by the operation of Article 1 (objects), Article 4 (subsidiarity, adoptability
and consents), and Article 5 (selection of adoptive parents).

54. Article 10 states:

“Accreditation shall only be granted to and maintained by bodies demonstrating their competence
to carry out properly the tasks with which they may be entrusted.”

28

” Art. 32(3); see also Guide to Good Practice No 1, supra, note 22, para. 204.

For example, the EurAdopt organisation requires its members to supplement existing rules and legislation with commonly
agreed Ethical Rules which are available at < www.euradopt.org > under “Ethical Rules” (last consulted 14 February 2012,
hereinafter, “EurAdopt Ethical Rules”); the Nordic Adoption Council, which represents all but one of the Nordic adoption
accredited bodies, agreed in 2009 to the “Nordic Approach to Intercountry Adoption”. This Approach is a list of standpoints
to secure intercountry adoption procedures based on ethics and responsibility; it is available at < www.nordicadoption.org >
(last consulted 15 February 2012, hereinafter, “Nordic Approach”).
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55. Article 11 b) states:
“An accredited body shall —

[..]

b) be directed and staffed by persons qualified by their ethical standards and by training or
experience to work in the field of intercountry adoption”.

56. In relation to Article 11 b), the range of accredited body personnel bound by the
Convention standards is clarified in the Explanatory Report which states:

“Sub-paragraph b establishes some minimum personal requirements as to the composition of the
accredited bodies, prescribing that they shall ‘be directed and staffed by persons qualified by their
ethical standards’. This condition is to be fulfilled by all persons working for accredited bodies, their
directors as well as other members of the staff. [emphasis added]

The words ‘to work’ were added to specify that directors and other members of the staff, who work
themselves in the field of intercountry adoption, must be qualified by training or experience to do
so. Those directors or staff members who do not themselves work in this field, need not to be
qualified by training or experience, but still need to be qualified by their ethical standards.”*

57. To implement this principle, the accredited body should be guided by the statements in
the Preamble to the Convention, such as the desirability for a child to grow up in a family
environment, preferably with his or her own family, and recognition of intercountry adoption
as an option when a suitable family is not found in the country of origin. The accredited body
may also be guided by certain basic ethical considerations based on the child’s best
interests. These considerations include the following:

a) Intercountry adoption is first and foremost a child protection measure and a child-
centred process. It is not primarily a measure to satisfy the needs of prospective
adoptive parents. Accredited bodies must be guided by the best interests of the
child.*

b)  The accredited body should have the ability to balance its primary obligation to
protect the interests of a child with the demands of the prospective adoptive parents.
This involves, for example, taking appropriate measures to verify that the subsidiarity
principle has been applied and national solutions considered in each case, ensuring
that the adoption accredited body has the capacity (the training and expertise) to
support the gualitative selection of prospective adoptive parents by the appropriate
authority, and that the prospective adoptive parents have received a thorough
preparation for adoptive parenthood and intercountry adoption.

¢) The accredited body will need to be adaptable to the changing face of
intercountry adoption. As the adoptable children are more often special needs
children, the adoption accredited body has to be conscious that the number and
profile of adoptable children is changing, and many healthy babies in States of
origin are being adopted nationally. This means accredited bodies will need to
develop expertise in the adoptions of special needs children and advise
prospective adoptive parents about the special capacities needed to adopt older
children, siblings, and children with physical, mental and emotional problems.

d) The accredited body should also have the professional competence to support
such prospective adoptive parents during the adoption procedure, and equally
importantly, to support them during the integration period, to refer the family to
other authorities and services for ongoing support, and to follow up on the
adoption for the purpose of providing post-adoption reports.

30 see Explanatory Report, supra, note 19, paras 259-260.

Accredited bodies are bound by the objects of the Convention in Art. 1, as are all actors involved in Convention adoptions.
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e) The adoption work should be carried out in such a way that competition for
children and for local representatives is avoided.*

58. The selection by Contracting States of adoption bodies which will operate at the
highest professional and ethical standards is vital for the success of the Convention. They
will be expected to play an effective role in upholding the principles of the Convention and
preventing illegal and improper practices in adoption.*

59. In order to meet the standards of professional competence required by Article 10, it is
recommended that the accredited body be composed of a multidisciplinary team made up of
professionals in social work, psychology and law and with an appropriate level of
competence and practical experience. Where it is not possible to have such professionals on
the regular staff, for example, in small accredited bodies, it is vital to have access to the
professional expertise of these individuals. Access to professionals in medicine or paediatrics
may be particularly important at certain stages of the procedure, and specifically when
examining States of origin reports on the health and physical condition of children.

60. The practical experience of the accredited body should be adequate and appropriate to
meet the needs of intercountry adoptable children in the State of origin where the accredited
body works or intends to work.

61. The principle of professional competence and ethical practices implies the acceptance
of the concept of co-responsibility (shared or joint responsibility) of receiving States and
States of origin as a higher standard of co-operation for finding solutions to the challenges
and problems of intercountry adoption. See also Chapter 12.1.2.

2.3.2 Principle No 2: Principle of non-profit objectives

62. Article 11 a) obliges accredited bodies to pursue only non-profit objectives. It states:

“An accredited body shall —

a) pursue only non-profit objectives according to such conditions and within such limits as may be
established by the competent authorities of the State of accreditation.”

63. The Explanatory Report makes it clear that each Contracting State is expected to
regulate this aspect of the accredited bodies’ operations:

“The requirement imposed by sub-paragraph a ‘to pursue only non-profit objectives’ is formulated
in general terms, but it is subject ‘to the conditions and within such limits as may be established by
the competent authorities of the State of accreditation’. Consequently, there is a wide margin open
for regulation that may and will be different in the various Contracting States, even though keeping
in mind the objects to be achieved by the Convention.”*

64. In relation to the activities of the accredited body, the non-profit objective means that
the profit motive should not be part of any decision making. Nevertheless, the accredited
body is entitled to:

a) charge prospective adoptive parents reasonable fees for recovery of costs
including costs of its professional services (Art. 32(2));

b) pay its directors, professionals and employees a salary or remuneration which is
not unreasonably high having regard to the nature and quality of the services
provided (Art. 32(3)); and

32

a3 See EurAdopt Ethical Rules, supra, note 29, Art. 25.

See Guide to Good Practice No 1, supra, note 22, para. 195.
See Explanatory Report, supra, note 19, para. 256.
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c¢) accumulate sufficient funds to guarantee the viability of the organisation (for
overheads such as office space, equipment, salaries) at least for the duration of
the period of accreditation.

65. Fees charged by other professionals for work done on behalf of the organisation or the
prospective adoptive parents should be commensurate with the work carried out and with the
costs of comparable work in the State concerned.®* “Reasonable fees” referred to in Article
32(2) refers to the fees of any person involved in the adoption process (not just accredited
body staff), including lawyers, psychologists and doctors.*

2.3.3 Principle No 3: Principle of preventing improper financial gain

66. The Contracting States and the Central Authorities have a particular responsibility to
regulate the cost of intercountry adoption by taking measures to prevent improper financial
gain and similar inducements (see Arts 4 ¢)(3), 4 d)(4), 8, 11 and 32 of the Convention).
Some of these measures are referred to in Chapter 4.2.1 of Guide to Good Practice No 1. As
actors in the adoption procedure, accredited bodies also share this responsibility. The
financial aspects of intercountry adoption are discussed in more detail in Chapter 8 of this
Guide (The costs of intercountry adoption).

67. The importance of preventing improper financial gain had been strongly emphasised
during the negotiations to develop this Convention, where it was recalled that “the existing
situation reveals that it is not only the intermediary bodies that are attracted by improper
financial gain”, but “as it has sometimes happened, lawyers, notaries, public servants, even
judges and university professors, have either requested or accepted excessive amounts of
money or lavish gifts from prospective adoptive parents”.*’

68. When an accredited body seeks and is granted accreditation under the Convention, it
is agreeing to act in the place of its government authority, the Central Authority or a
competent authority. It therefore must accept responsibility for meeting its State’s treaty
obligations. One of the most important of these is to prevent improper financial gain in
intercountry adoption.

69. The prohibition on improper financial gain is clearly stated in Article 32(1). It applies to
every person, body or authority involved in adoptions under this Convention — no one is
exempt. It applies equally to entities in the receiving State and in the State of origin.

70. Article 32 states:

“(1) No one shall derive improper financial or other gain from an activity related to an intercountry
adoption.

(2) Only costs and expenses, including reasonable professional fees of persons involved in the
adoption, may be charged or paid.

(3) The directors, administrators and employees of bodies involved in an adoption shall not
receive remuneration which is unreasonably high in relation to services rendered.”

71. Article 32(1) confirms in general terms, as an independent provision, the duty imposed
by Article 21(d) of the UNCRC on States Parties “to take all appropriate measures to prevent
that, in intercountry adoption, the placement does not result in improper financial gain for
those involved in it”. The same principle is also to be found as a condition for the validity of
the adoption in Article 4 c)(3) and d)(4) of the 1993 Hague Convention.*
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See EurAdopt Ethical Rules, supra, note 29, Art. 21.
See Explanatory Report, supra, note 19, para. 532.
Ibid., para. 527.
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72. Article 32(3) applies the same prohibition for directors, administrators and employees
of bodies, whether they are accredited or not (no distinction is made), from receiving
remunerations that are unreasonably high in relation to the services rendered.*

73. The determination as to when a remuneration is unreasonably high is left to the Contracting
States and, for this reason, the decisions may differ from one another in similar cases.*°

74. In fact, improper financial gain could arise in a number of common situations, such as:

e the salary of the accredited body’s representative in the State of origin is too high
compared to the average wage of workers in that country doing the same type of work;

o professional services offered by certain persons in the receiving State or State of
origin are too expensive compared to the same type of service outside of the
adoption context;

¢ administration costs of the accredited body are too high in comparison with the
services rendered,;

e donations and contributions required of prospective adoptive parents are used for
the personal enrichment of the recipient.

75. As actors in the intercountry adoption, accredited bodies have a responsibility to
support and comply with any preventive measures taken by their own State or Central
Authority.** Article 32 does not state the consequences of its violation, but this is left to each
Contracting State. One consequence could be the withdrawal of accreditation.*

76. Article 32(2) and (3) requires accredited bodies to regulate their fees, salaries and
charges. Articles 8 and 32, when read together, indicate a need for Central Authorities, public
authorities or competent authorities to be supervising the fees and charges of accredited
bodies and this is confirmed by Article 11 ¢). The question of supervision of accredited
bodies is discussed in detail in Chapter 7 of this Guide.

77. Itis implicit in Article 32 that all actors in the adoption process, whether they work for
an accredited body or not, and including an approved (non-accredited) person, should take
appropriate measures to refuse and prevent improper financial gain. Possible measures
which could be taken by the accredited bodies include:

a) publishing their costs for an intercountry adoption, and related costs in the State
of origin;

b)  providing information to the competent authorities of both the States of origin and
receiving States concerning trafficking in children, improper financial gain and
any other abuses;* and

c) taking responsibility for the working methods of their representatives and co-
workers. Representatives and co-workers who might influence the number of
children placed for adoption should not be paid on a per case basis. The salary
paid to representatives and co-workers by the organisation should be
reasonable, taking into consideration the cost of living of the State as well as the
scope and terms of the work undertaken.*
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Ibid., para. 533.

Ibid., para. 534.

See Guide to Good Practice No 1, supra, note 22, Chapter 10.1.

The Optional Protocol to the UNCRC on the sale of children also states that in cases where a child is sold, there should be
criminal sanctions (see the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child
prostitution and child pornography, adopted by General Assembly resolution A/RES/54/263 of 25 May 2000, available at
< www.ohchr.org >).

See EurAdopt Ethical Rules, supra, note 29, Art. 23.
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78. It is mistakenly believed in some States that to permit the charging of fees by
accredited bodies contradicts the Convention obligation to prevent improper financial gain.
The Convention is clear that improper financial gain is prohibited. This implies that “proper”
financial gain is allowed as explained in paragraph 64 above. The Explanatory Report
removes any doubt on this question:

“Paragraph 1 of Article 32 only prohibits ‘improper’ gain, financial or of any other nature. Therefore,
all ‘proper gains’ are permitted and, because of that, paragraph 2 not only permits the
reimbursement of the direct and indirect costs and expenses incurred, but also the payment of
reasonable professional fees to persons involved in the adoption, lawyers included.”*®

79. Any debate on what is “reasonable” and “proper” should not be allowed to divert
attention away from the real issue: to prevent improper financial gain and to implement
effective measures to do so, in both the receiving States and in the States of origin.

2.3.4 Principle No 4: Principle of demonstrating and evaluating
competence using criteria for accreditation and authorisation

80. Accreditation and authorisation are two different procedures, according to the
Convention. A detailed explanation is given in Chapter 4 (The relationship between
accreditation and authorisation).

2.3.4.1 Ciriteria for accreditation

81. In Articles 10 and 11, the Convention sets minimum standards for the accreditation of
adoption bodies. As a matter of good practice and in order to develop an effective system of
accreditation, States are expected to develop more detailed rules to implement Articles 10
and 11. In developing their rules for accreditation, the Convention does not prevent
Contracting States from imposing additional obligations or requirements on bodies seeking
accreditation.”* The Convention’s direct obligations together with these additional
requirements may be described as “accreditation criteria”.

82. Although the term “accreditation criteria” is not used in the Convention itself, the
Convention implies that criteria for accreditation will need to be developed by each
Contracting State if bodies are to be “duly accredited” as in Article 9 or if accreditation is to
be “granted” as in Article 10.

83. The criteria should be developed in the context of the national strategy for protection of
children, in particular, the criteria should facilitate the accreditation of bodies which will
respond to the real needs of children. The criteria for accreditation should be explicit and
should be the outcome of a general policy on intercountry adoption.*” These criteria should
be set by statute or any other similar enactment, provide clear and comprehensive
instructions, and be published.*

84. Criteria for accreditation are also needed as the standard against which the
performance of the accredited body can be measured, usually when renewal of accreditation
is sought by the accredited body.
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See Explanatory Report, supra, note 19, para. 528

See Guide to Good Practice No 1, supra, note 22, para. 205.

See “Report and Conclusions of the Special Commission on the practical operation of the Hague Convention of 29 May 1993
on Protection of Children and Co-operation in Respect of Intercountry Adoption (28 November — 1 December 2000)”, drawn up
by the Permanent Bureau, in Hague Conference on Private International Law, Proceedings of the Nineteenth Session
(2001/2002), Tome |, Miscellaneous matters, pp. 481-525, also available on the website of the Hague Conference at
<www.hcch.net > under “Intercountry Adoption Section” (hereinafter, “Report of the 2000 Special Commission”),
Recommendation No 4c.

See, for example, the response of Italy to questions Nos 18 and 19 of the 2009 Questionnaire, supra, note 6, which
indicates a well-established structure with powers and resources for effective supervision of accredited bodies.
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85. With a concern for consistency, fairness and uniformity in obtaining and maintaining
accreditation, a common set of model accreditation criteria for all States could be agreed to.
To this end, a set of model criteria for accreditation is developed in this Guide and may be
found in Annex 1.

2.3.4.2 Criteria for authorisation

86. As noted above at paragraph 80, authorisation is envisaged as a procedure that is
separate from accreditation. Authorisation is intended as an additional safeguard for States
of origin.

87. It is therefore recommended that States develop criteria for the authorisation of
accredited bodies to act in another State, as provided in Article 12. This is particularly
relevant for States of origin. They may receive many requests from foreign accredited bodies
for permission to work in the State of origin. States of origin need criteria to help them
determine which are the most professional and ethical bodies and which ones will contribute
positively to improving the situation of their children in need of a family.* The criteria could
also indicate a preference for experienced foreign accredited bodies with multidisciplinary
personnel who will provide in-depth individual support during the adoption procedure. Some
criteria for authorisation may also encourage the State of origin to consider the number of
foreign accredited bodies required on its territory®™ and their profile. These matters are
discussed in more detail in Chapter 3.4.2 and 4.4.

88. The entire burden of authorisation should not be placed on the State of origin. The
receiving State may assist the State of origin in accordance with its obligations of co-
operation by obtaining information about the real need for foreign accredited bodies in a
State of origin. The receiving State should not grant authorisations when a State of origin has
indicated that at that time, it does not need any more accredited bodies.

89. The criteria for authorisation should include a requirement that the services of the
foreign accredited body in the State of origin (through its presence there or its representation
by an intermediary) is necessary to meet a genuine need for adoption services for particular
groups of children in the State of origin. For example, one State of origin may have too many
foreign accredited bodies compared with the number of children in need of adoption. In
contrast, another State of origin with a large number of adoptable children with special needs
(health problems, physical or psychological disabilities) may have insufficient accredited
bodies with the appropriate experience to assist in placing such children for adoption.®

2.3.5 Principle No 5: Principle of accountability of accredited bodies

90. A principle of accountability of accredited bodies may be derived from the terms of the
Convention, as well as from its objects and history. Recalling that the need for the
Convention arose from the events of the 1970s and 1980s when intercountry adoption was
poorly regulated, when private adoptions were the norm and licensed adoption agencies
were rare, it is easy to see why unethical adoption practices flourished. It is also easy to see
that an agreed international regulatory framework in which, among other things, adoption
agencies were properly licensed, was the preferred solution.

49 For examples of good practice, see the response of Lithuania to question No 23 of the 2009 Questionnaire, ibid., and the

criteria available on the website of the Central Authority of Lithuania at < www.vaikoteises.It/en > under “Adoption” and
“Authorized Organizations” (last consulted 14 February 2012). See also the perspective of the Philippines in Annex 2A of
this Guide.

See the State responses to question No 8 of the 2009 Questionnaire, supra, note 6, with regard to imposed limits on the
number of accredited bodies.

See A Discussion Paper on Accreditation Issues, supra, note 4, p. 10.
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91. To ensure that accredited bodies are accountable for their actions, the following steps
may be required:

a) adequate supervision of the body by the accrediting or supervising authority;

b) adequate supervision of the activities of a foreign accredited body or its
representative in a State of origin;

c) regular reporting to the supervising authority by the accredited body on its
activities;

d) reporting on its activities to the authorities in another State when authorised to
act in that State (usually a State of origin); and

e) transparency of the accredited body’s organisation and activities, for the benefit
of prospective adoptive parents, children, regulators and others.

92. Accountability of accredited bodies has mandatory and voluntary aspects. Mandatory
accountability is achieved through supervision of the accredited body which is an obligation
on the competent authority of the accrediting State (see Art. 11 c)). A Contracting State must
therefore indicate in its implementing legislation or procedures which authority has the
responsibility to supervise the accredited body and what that supervision entails. The
Convention is clear in Article 11 c¢) that the minimum standards require supervision of the
accredited body’s composition, operation and financial situation.

93. Voluntary accountability is achieved through transparency in its activities.
Transparency inspires confidence and respect. To achieve transparency in its organisation
and activities, the accredited body could provide accurate and current information which is
easily accessible to the members of the public who may seek its services, to the regulating
authority in its own State, and in any other State where the accredited body is active. The
accredited body is accountable to its adoptive parents as well as its accrediting authority.

94. A detailed discussion of supervision is in Chapter 7 of this Guide (Procedures for
accreditation and supervision of accredited bodies).

2.3.6 Principle No 6: Principle of using representatives with an ethical
approach

95. This principle is one for which there should be co-operation and co-responsibility®
between receiving States, States of origin and accredited bodies. For example, the
accredited body of the receiving State should always ensure that “the contact with whom the
organisation co-operates in the child’'s State of origin must be an authority, organisation or
institution which is authorised to mediate in the field of intercountry adoption according to the
laws of that country”.>

96. Receiving States, whether through their Central Authorities or accredited bodies,
should ensure that when they employ or contract a representative in the State of origin to
facilitate the adoption procedure, that person has the highest professional and ethical
standards. The person should understand that he or she is bound by the Convention’s
principles and procedures, and should be aware of the laws of the State of origin, and take
an ethical approach with intercountry adoptions.

97. The States of origin could have a system in place to license intercountry adoption
representatives.> The licensing system should require relevant professional knowledge and
experience. Knowledge of the child protection system in the State of origin should be

2 Suggestions to improve co-operation and co-responsibility are discussed in Chapter 12.1.2.
3 See EurAdopt Ethical Rules, supra, note 29, Art. 18.
States of origin which have a system of licensing for representatives include Lithuania.
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required.*® States of origin should consider including a method of regulating the remuneration
of the representative. Importantly, the system should also include the supervision and
reporting on such persons as to their professional standards and ethical approach. The
system to license representatives should be supported by the receiving State in whatever
way possible.

98. Where no professional education or training for representatives is available in the State
of origin, the receiving State’s accredited bodies may consider a co-operation project with the
authorities of the State of origin to provide the training, or ensure it is provided. Some
receiving States invite their representatives to come for professional development.*®

99. The issue of the representative is discussed in more detail in this Guide at Chapter 6.4
(Representatives of foreign accredited bodies in the State of origin).

2.3.7 Principle No 7: Principle of adequate powers and resources for
authorities

100. The authority or authorities which are competent to grant accreditation, to supervise
accredited bodies or to give authorisations, should be designated pursuant to clear legal
authority and should have the legal powers and the personal and material resources
necessary to carry out their responsibilities effectively.®’

101. The legal powers of these authorities should include the power to conduct any
necessary enquiries and, in the case of a supervising authority, the power to withdraw, or
recommend the withdrawal of, an accreditation or authorisation in accordance with law.>®

102. Effective supervision requires resources. As part of its implementation strategy, a
Contracting State or a State intending to join the Convention should be aware of the need to
supervise the adoption procedure and the actors involved. Consequently, there will be a
clear need for the responsible authorities to have adequate resources to make the
Convention work effectively.

= A questionnaire on the child protection system in States of origin has been developed by the International Social Service

(ISS) and may be a useful tool for improving the receiving State’s understanding of conditions in the State of origin, as
well as for the professional development of the representative, see “Questionnaire on the national situation of children
deprived of their family of origin and regarding adoption in a State of origin”, 2002, available from ISS upon request at
< Www.iss-ssi.org >.

For example, Canada, France, Italy and Sweden.

See Report of the 2000 Special Commission, supra, note 47, Recommendation No 4a.

Ibid., Recommendation No 4b.
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CHAPTER 3 — GENERAL POLICY CONSIDERATIONS

103. This chapter examines some of the policy questions and general considerations which
arise when a State plans to join the Convention or when a system of accreditation is to be
established or improved. Some of those considerations include: who will grant the
accreditation; how many adoption accredited bodies are needed; is it necessary to have
adoptions with every Convention State.

104. The Convention lays down minimum requirements for accreditation, but the list is not
comprehensive. Each Contracting State is free to regulate, prescribe or add its own
requirements for accreditation provided they are not inconsistent with the Convention. In
addition, certain policy questions may have to be considered.

3.1 What is an accredited body?

105. An accredited body is usually a private adoption agency which has been through a
process of accreditation or licensing in accordance with Articles 10 and 11 of the Convention;
it meets any additional criteria for accreditation that are imposed by the accrediting country;
and it performs certain functions of the Convention in the place of, or in conjunction with, the
Central Authority.

106. In contrast, several countries have designated public bodies as accredited bodies.*
These bodies are financed by the State and do not depend on the number of adoption
applications for their financial viability. Public accredited bodies should be bound by the
same standards and obligations as other private accredited bodies.

3.2 Is it mandatory to use accredited bodies?

107. The Convention permits the Contracting States to call upon accredited bodies to
perform some of the functions of Central Authorities, but does not require any State to
appoint accredited bodies or use them.60 However, some receiving States and States of
origin do require by law the use of accredited bodies to mediate intercountry adoptions.®

108. The use of accredited bodies is considered good practice as it allows the States to
engage them in supporting the prospective adoptive parents during and after the adoption
procedure, as well as in fighting abuse of procedures, trafficking in children and the failures
associated with independent adoptions.®

% France has designated the Agence Francaise de I'Adoption (AFA), and ltaly has designated Agenzia Regionale per le

Adozioni Internazionali (Regione Piemonte) (ARAI).

See “Report and Conclusions of the Second Special Commission on the practical operation of the Hague Convention of
29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption (17-23 September 2005)”, drawn
up by the Permanent Bureau, August 2006, available on the website of the Hague Conference at < www.hcch.net > under
“Intercountry Adoption Section” (hereinafter, “Report of the 2005 Special Commission”), para. 54.

See the laws of Canada (Quebec) (Youth Protection Act, R.S.Q. ¢. P-34.1, Division VII, 82), Italy (Law No 184 of 4 May
1983, Art. 31(1)), Norway (Act of 28 February 1986 No 8 relating to adoption, section 16(f)), and Sweden (Intercountry
Adoption Intermediation Act (number 1997:192), section 4).

See International Social Service, “Accredited Adoption Bodies of receiving States — AABs (I): The Nature and Advantages of
their Intervention”, Fact Sheet, No 38, July 2007, available at < www.iss-ssi.org > (last consulted 14 April 2012, hereinafter,
“ISS Fact Sheet No 38”), p. 2. For a discussion on independent adoptions, see Guide to Good Practice No 1, supra,
note 22, para. 191, and |. Lammerant and M. Hofstetter, Adoption: at what cost? For an ethical responsibility of receiving
countries in intercountry adoption, Lausanne, Terre des hommes, 2007, available at < www.terredeshommes.org > under
“Resources and Links” then “Publications” (last consulted 14 April 2012, hereinafter, “Adoption: at what cost?”), pp. 11 and
29.
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109. Some States of origin have reported problems where no accredited bodies are used
and an adoption is arranged between Central Authorities. For example, when the prospective
adoptive parents come to the State of origin without any support from a professional body,
the parents are reliant on the (usually) under-resourced Central Authority in the State of
origin to give them advice and assistance. Sometimes the adoptive parents’ Embassy
personnel have to take on this role.

110. Some possible solutions to avoid these problems are: the State of origin could permit
adoptions only when it has agreed on the “practical arrangements” for adoptions with certain
receiving States. Such arrangements may specify that the receiving State must have an
accredited body or a representative in the State of origin to support the adoptive parents during
their visit. If a receiving State does not use accredited bodies, the Central Authority of that State
may nevertheless appoint a representative in the State of origin. Another possible solution is
found in the Chinese model, where the adoptive parents are not permitted to travel to China until
the “authorisation to travel” has been given. Another model is from the Netherlands: independent
and private adoptions are prohibited. When prospective adoptive parents wish to adopt from a
State where their accredited body does not work, the parents must first identify a reputable
intermediary in the State of origin to assist the parents. The Dutch accredited body investigates
the intermediary to confirm his or her good reputation before permitting the procedure to continue
by co-operation between the State of origin intermediary and the Dutch accredited body.

3.2.1 Obligation to inform the Permanent Bureau

111. If a State uses accredited bodies, Article 13 of the Convention provides that each
Contracting State shall communicate to the Permanent Bureau of the Hague Conference on
Private International Law the names and addresses of the accredited bodies.”® The
Permanent Bureau should also be informed of changes affecting accredited bodies, including
in particular withdrawal or suspension of an accreditation, or the grant of authorisation.*
When approved (non-accredited) persons are appointed to perform Convention functions in
accordance with Article 22(2), their contact details must be provided to the Permanent
Bureau in accordance with Article 22(3).

3.3 Choosing the competent authority to issue accreditation

112. The Convention provides for the use of bodies duly accredited to intervene in the
adoption procedure, but it is silent as to the authority that is to issue or withdraw the
accreditation. The Explanatory Report does provide enlightenment, specifying that it is not
necessarily the Central Authority’s role: “since accreditation is not a specific task of the
Central Authority, it was included neither in Article 7 nor in Articles 8 or 9”.%

113. The Special Commission of 2000 made a Recommendation regarding designation of
the competent authority or authorities that may grant accreditation. This Recommendation is
referred to in Accreditation Principle No 7: Principle of adequate powers and resources for
Authorities. According to this Recommendation, the State should make an official public
designation, preferably in its implementing legislation,® of the authorities competent to grant
accreditation, to supervise accredited bodies or to give authorisations. In many States, a
single authority (usually the Central Authority) performs all of these functions, but of course,
more than one authority may be involved.®
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o See, in general, the State responses to question No 3 of the 2009 Questionnaire, supra, note 6.

See Report of the 2000 Special Commission, supra, note 47, Recommendation No 2g. See also A Discussion Paper on
Accreditation Issues, supra, note 4, p. 7 (Section 4.1) and p. 19 (Section 9 a)).

See Explanatory Report, supra, note 19, para. 245.

See Report of the 2005 Special Commission, supra, note 60, para. 55: the receiving States shared the same practice, i.e.,
that “the accredited body was appointed by a competent authority according to published criteria and supervised by the
Central or other government Authority”.

See, for example, the response of the United States of America to question No 18 of the 2009 Questionnaire, supra, note 6.
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114. It is important to point out that there should be no competition, and accordingly no
conflict of interest, between the accredited body and the competent authority issuing
accreditation.® This is not to say that a Central Authority should not be involved in arranging
adoptions — the Convention clearly permits it. Indeed, there are times when a Central
Authority must intervene, even when cases are usually handled by accredited bodies. For
example, when an accredited body ceases to operate, the Central Authority may have to
take over the files (as is done in Italy); or a Central Authority may have to perform a function
that is usually delegated to an accredited body. But if, as occurs in some States, the
accrediting or supervising authority (a public body) as well as accredited bodies are both
routinely involved in arranging adoptions, i.e., doing the same work, care must be taken to
avoid the situation where different standards or different procedures apply to the public
authority.

115. The authority competent to issue accreditation will normally be the same as is
authorised to deny it, extend it, suspend it and withdraw it. The authority ought to be provided
with the legislative, administrative and financial tools required to enable it to perform the
duties entrusted to it. See Accreditation Principle No 7 at Chapter 2.3.7.

116. Article 36 of the Convention provides additional rules relating to the competent
authorities in a situation where a State has two or more systems of law applicable in different
territorial units with respect to adoption.®® For such States, a reference in the Convention to a
Central Authority, competent authority or accredited body in that State also refers to such
authorities or bodies in a territorial unit of that State.

3.4 Control of the number of accredited bodies

117. As a general rule, the number of bodies which have been accredited or are seeking
accreditation should always be kept under review by the accrediting State. The fall in the
number of intercountry adoptions in recent years should cause receiving States to consider
not only their own needs, but the needs of States of origin. Intercountry adoption has greatly
evolved owing to cumulative factors, such as the establishment of systems for protection of
the rights of the child and the development of national adoption in certain States of origin.
Accordingly, the number of babies in good health whose best interests would be served by
intercountry adoption is diminishing, and the profile of children in need of intercountry
adoption in many States of origin has changed. It is important, therefore, to obtain
information regarding the State of origin’s actual needs for intercountry adoption as well as
its legal requirements, to work within those parameters and, when necessary, to adapt the
profile and the number of bodies accredited and authorised to work in the selected State of
origin.™

3.4.1 Inthereceiving State

118. Receiving States should, to the extent possible, limit the number of bodies accredited
on their territory. Some means to achieve this objective are mentioned at Chapter 4.3. Where
their legal framework permits limits to be placed on the number of accredited bodies and the
number authorised to work with particular States of origin, receiving States should ensure
that their number of accredited bodies and the number of accredited bodies which they
authorise to work with particular States of origin are reasonable and realistic having regard to
the number of adoptions possible in the States of origin.™
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See A Discussion Paper on Accreditation Issues, supra, note 4, p. 7.

See Explanatory Report, supra, note 19, para. 246.

See Report of the 2005 Special Commission, supra, note 60, para. 65.

See, in general, the responses to question No 7 of the 2009 Questionnaire, supra, note 6.
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3.4.2 In the State of origin

119. Information in responses to the 2009 Questionnaire and from the Hague Conference
website indicates that the number of accredited bodies active in some States appears to be
disproportionate to the numbers of adoptable children.” In effect, the numbers of accredited
bodies appear to be linked to the numbers of prospective adoptive parents with
consequential pressure on States of origin to “supply” children.”

120. As mentioned in Chapter 2.3 under Principle No 4, one of the criteria for accreditation
or for authorisation of an accredited body is the demonstrated need for the services of that
body in the State of origin. The number of accredited bodies needed should be linked to the
number and profile of children in need of a family through intercountry adoption. One
approach would be to link the number of accredited bodies to the number of adoption
applications permitted in the State of origin.

121. When Contracting States (and accredited bodies) agree to be partners in adoption
arrangements, it is appropriate for the State of origin to specify the number of adoption
applications it will accept from the prospective adoptive parents of the partner receiving
State. This will allow the State of origin to maintain control of numbers of accredited bodies
and adoption applications and minimise pressure on its authorities.

122. States of origin will need to be more proactive when receiving States are unable to
exercise control on their numbers of accredited bodies. The State of origin must make a very
public statement that it does not need any more accredited bodies. It should authorise
only the number of accredited bodies required to meet the need for intercountry adoption in
that State.

3.5 Choice of foreign States as partners in adoption arrangements

123. States of origin are not obliged to have adoption arrangements with every receiving
State in the Convention. Smaller States of origin may consider it a good practice to work
with only a small number of receiving States and it may be considered in the best interests
of adoptable children for a State of origin to do so. States of origin with few resources may
find that their Central Authorities cannot cope with the pressures from a large number
of receiving States and their accredited bodies. Factors such as a history of good relations
and ethical adoptions with particular States are reasons to choose certain adoption partner
States.” In addition, the number of bodies from other receiving States that are already
authorised for the State of origin and the satisfactory nature of their work (or not) will
indicate if adoption arrangements with more receiving States and their accredited bodies
are needed.

124. Likewise, receiving States are not obliged to work with every State of origin that is a
Party to the Convention.” Receiving States should aim to establish adoption arrangements
with States of origin which have a real need for intercountry adoption.” The States of origin
where adoption procedures are clear and transparent, those offering sufficient safeguards
regarding child protection, and those that support principles which are consistent with the
Convention are the preferred partners of some receiving States.”’

125. The obligation of co-operation between Convention States, as expressed in Article 7,
will still arise even when States have no regular adoptions between them. For example, a
request for assistance or information from a “non-partner” State must be responded to.
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See the responses to questions Nos 7 and 9 of the 2009 Questionnaire, ibid.

See A Discussion Paper on Accreditation Issues, supra, note 4, p. 9.

See Guide to Good Practice No 1, supra, note 22, Chapter 8.2.2.

Ibid., Chapters 8.2.2 and 8.2.3.

See Report of the 2005 Special Commission, supra, note 60, para. 42 (c). See also Chapter 12 of this Guide.

See Art. 6 (a) of the Swedish Intercountry Adoption Intermediation Act (1997:192). See also the responses of Belgium
(Flemish Community), Italy, New Zealand and Spain to question No 28 of the 2009 Questionnaire, supra, note 6.
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Sometimes, a one-off case such as an intra-family adoption will require co-operation
between States that do not have an established programme of adoption arrangements
between them.

3.6 Data protection

126. The Convention contains specific provisions relating to the preservation of adoption
records and access to those records.” Each State should set up clear procedures to meet
these obligations. In case the accredited body ceases to operate, the continued preservation
of its records should be properly secured according to procedures established by the State.”

127. The accredited bodies should ensure that unauthorised access to their records does
not occur and that the physical security of the records is protected against damage or loss.
The competent authority should verify that protective measures are in place.

128. The designated competent authorities which supervise the accredited bodies will also
need to develop practices relating to the protection of confidentiality of data concerning the
applications for accreditation of the adoption bodies. Those competent authorities connected
with adoption ought to retain data concerning the accredited bodies that are or were
accredited, and all the applications filed by bodies that did not obtain accreditation.

129. Documents concerning adoption cases should be preserved in accordance with the
laws of the State and preferably for an indefinite period and be available to adoptees on
request, where permitted by laws governing access to such records. For example, the
centralisation of records could be established, i.e., the accredited bodies could deliver the
closed case files to a competent authority (which could be the Central Authority) in order to
preserve those files, allowing access in the future to a person seeking information regarding
origins, if appropriate.®

3.7 Subsidies granted to accredited bodies

130. Certain receiving States provide financial support to accredited bodies through
subsidies.®* Those subsidies may be granted to guarantee the viability of the accredited
body, or simply to fund particular projects.®

131. Inthe States which fully subsidise the accredited bodies, the policy reasons are sound:
by removing the need for accredited bodies to actively seek new applicants, i.e., prospective
adoptive parents whose fees would otherwise be needed to keep the accredited body
financially viable, it avoids competition between accredited bodies for applicants and avoids
creating too much demand from potential adopters which might never be met. Another
advantage for the State is that subsidies may entitle it to closer supervision and review, as
subsidies may imply a need for more accountability to the State. One view put forward is that
as adoption is a child protection measure, accredited bodies should be supported by the
State as for any other agency providing child protection services.
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Arts 9 and 30.

For a discussion of record keeping obligations under the Convention, see Guide to Good Practice No 1, supra, note 22,
Chapters 2.1.3.2 and 9.1.

See, for example, the responses of Canada (British Columbia and Quebec), Italy, Luxembourg, Norway and Spain to
question No 17 of the 2009 Questionnaire, supra, note 6.

See, for example, the responses of Belgium, France, Luxembourg, Spain and Sweden to question No 47 of the 2009
Questionnaire, ibid. See also the response to the same question of Germany where the organisations’ purposes shall be
tax-privileged in compliance with 88 51 to 68 of the German Fiscal Code (Abgabenordnung). In the United Kingdom, local
authorities are financed centrally through an Area-based grant mechanism with local authorities apportioning funds to
Voluntary Adoption Agencies as appropriate.

See, for example, the response of France to question No 15 of the 2009 Questionnaire, supra, note 6: “the Central Authority
strongly encourages AABs to improve the training of their members [...] such training is financed by the Central Authority
every year in the form of a subsidy” [translation by the Permanent Bureau].
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132. The fact that Central Authorities delegate functions to the accredited bodies could
justify the provision of subsidies. The accredited bodies are, in effect, performing functions
that must otherwise be performed by government authorities in fulfilment of the State’s treaty
obligations. The development of such subsidies might have a positive impact in the future if
they were more widely used. The question of subsidies is also mentioned in Chapter 8.3.1
concerning the basic operating costs of accredited bodies.

133. However, a bad practice which must be avoided is to provide subsidies based on the
number of parent applications or of children adopted. This encourages competition between
accredited bodies, and undermines the good practices referred to above.

3.8 Internet advertising

134. The use of Internet advertising for children in the context of intercountry adoption
should be limited or prohibited.* In some circumstances, information can be published in
order to find a family for the child but the child’s identity must not be revealed. There is much
disagreement on the appropriate use of photos of children on Internet websites seeking
families to adopt children. On one view, the use of photos of children deprived of their family
should be prohibited because of the high risk of improper access to photos.* Many States
already have national legislation forbidding the use of photos, especially on a website.* On
the other hand, some find the use of photos to be an effective tool in gaining the interest of
prospective adoptive families in adopting children, particularly older children.®

135. Good practice and the use of the Internet is possible. One approach to ethical use of
photos is through a very restricted web page which may contain the details of adoptable
children who are hard to place (usually because of their special needs). A personal password
is needed to enter this type of web page which is usually controlled by the State of origin
Central Authority.®” If one of the partners in a State of origin asks an accredited body in a
receiving State to find a family with certain qualifications for a special needs child, and the
accredited body cannot identify such a family within its own applications, the State of origin
may provide brief information about the child but without identifying him or her, on this
restricted web page for other accredited bodies. Very often suitable families will be found by
this procedure. It is in the best interests of that specific child, as it shortens the time he / she
will have to wait for a family. Of course this must only be done when the partner in the State
of origin has accepted the procedure.

136. However, bad practices have arisen in spite of attempts to regulate the restricted web
page effectively. For example, the child’'s identity might be disclosed to non-authorised
persons, too much information might be made available about a specific child, or parents
who have not been evaluated might contact the accredited body and obtain information
about that child. In some cases, accredited bodies have taken information about a child from
a restricted web page and placed it on the body’s own public website to advertise for parents.
This is clearly in breach of the terms on which the accredited body obtained the information
and it could be a breach of privacy laws, leading to criminal sanctions. A State of origin would
be entitled to cancel the authorisation of that accredited body. A receiving State may also
suspend or cancel the body’s accreditation.

83 See, for example, the responses of Belgium, Germany, Norway, Sweden and the United States of America to question

No 42 of the 2009 Questionnaire, ibid.

See, for example, the response of Norway to question No 42 of the 2009 Questionnaire, ibid.

For example Brazil, Ecuador, Norway and Venezuela.

See M. Freundlich, S. Gernstand and M. Holtan, Websites featuring children waiting for adoption: a cross-country review,
British Association for Adoption and Fostering, Adoption & Fostering Journal, Vol. 31, No 2, Summer 2007, pp. 5 and 6, for
a comparative analysis of photolisting systems in operation in Canada, the Russian Federation and the United States of
America and a discussion on the effectiveness of the respective approaches to use of photos in the placement of children.
China uses this type of web page for special needs children. See also the response of Sweden to question No 42 of the
2009 Questionnaire, supra, note 6.
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137. Other bad practices on the Internet include advertising the availability of very young
children, advertising the speediness of the procedure by the accredited body in certain
States of origin, and requesting higher fees when the child is under one year old.

138. States of origin are also encouraged to monitor the Internet forums used by prospective
adoptive parents, as those places of information exchange often present erroneous and
sometimes unethical information.
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CHAPTER 4 — THE RELATIONSHIP BETWEEN
ACCREDITATION AND AUTHORISATION

139. The process of accreditation of adoption bodies is one of the important safeguards in
the Convention for the protection of children. The requirement for authorisation by both
States for the accredited body to operate in the State of origin is an additional safeguard.®
While some States have very good practices,® this double safeguard does not appear to be
used to its maximum effect.

140. A distinction has to be made between the domestic (national) nature of accreditation,
and the international nature of authorisation.

4.1 What is accreditation?

141. Accreditation is the formal process by which an adoption body seeks to be licensed by a
competent authority in its own State, in accordance with Articles 10 and 11, to undertake
certain procedures associated with Convention adoptions. These Convention Articles set only
minimum standards, therefore the adoption body, in order to become accredited, usually has to
satisfy some additional conditions for accreditation which are imposed by the accrediting State.
Once the accreditation has been granted, the accredited body will usually have to perform
certain functions of the Convention in the place of, or in conjunction with, the Central Authority.

142. Both States of origin and receiving States may accredit adoption bodies. However, the
majority of accredited bodies are accredited by the receiving States.

4.1.1 Why is accreditation necessary?

143. The need for a system of accreditation is explained in detail in Chapter 1 of this Guide.*

144. In summary, accreditation became an important safeguard in the Convention to impose
minimum international standards on adoption bodies for their structure, accountability, ethics
and professionalism. However, the act of accreditation alone does not create the intended
safeguards. Firstly, the accredited body must follow the obligations of the Convention as well
as the principles outlined in the preceding chapters, that is, the principles of the Convention
as well as the principles of accreditation.

145. Secondly, the accrediting authority must ensure that high standards for its accredited
bodies are maintained. In practice, the accreditation procedure allows the accrediting
authority in each State to develop more uniform standards based on the Convention
requirements, to maintain standards by regularly reviewing the activities of accredited bodies,
and by withdrawing or cancelling the accreditation of a body which contravenes its conditions
of accreditation or fails to maintain standards.

4.2 What is authorisation?

146. Authorisation is the process envisaged in Article 12 of the Convention by which an
accredited body in one Contracting State seeks permission to work in another Contracting
State. The accredited body must obtain the permission or authorisation of the competent
authorities of its own State and the permission or authorisation of the other State “to act” in
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9 See Guide to Good Practice No 1, supra, note 22, para. 213.

See, for example, the responses of Colombia, Lithuania and the Philippines to question No 5 and of Chile and Costa Rica to
question No 23 of the 2009 Questionnaire, supra, note 6.
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the other State. It is in this way that “authorisation” becomes the additional safeguard
referred to above — by giving the State of origin the power to grant or refuse permission for
an accredited body to act in its territory.

147. Article 12 states:

“A body accredited in one Contracting State may act in another Contracting State only if the
competent authorities of both States have authorised it to do so.”

148. The Convention makes it clear in Article 12 that authorisation is a different and
separate process from accreditation. The language of Article 12 indicates that authorisation
may be a less formal process, but this is a minimum standard. Only two conditions for
authorisation are set out in the Convention, i.e., that authorisation can only be granted after
an adoption body has been accredited, and that the agreement of both States is necessary.
The requirements for authorisation are therefore something which each State can decide by
itself. Some States of origin require a formal procedure for authorisation which in some cases
is similar to, and may even be called, a process of accreditation.®* The recommendation to
apply a thorough procedure for authorisation has already been made in Chapter 2.3.4
concerning the Principle of demonstrating and evaluating competence using criteria for
accreditation and authorisation.

149. Although the Convention language is neutral, authorisation is usually applied to the
accredited body of a receiving State which seeks permission to perform adoption-related
functions in a State of origin.

150. In this context, there are three types of authorisation that are currently being granted by
receiving States: (i) a single authorisation permitting the body to work only in a given State, a
region of that State, and possibly only with particular institutions; (ii) a limited authorisation,
permitting the body to work in a small number of specified States for which it has expertise;
or (iii) an open authorisation, permitting the body to act in any State.*

151. In order to respect the conditions in the State of origin and to maintain more effective
supervision of the body, most receiving States will grant a specific authorisation for a
particular State of origin.” If the State of origin’s territory is extensive or if the State’s
organisation warrants it, it might be appropriate to grant authorisation for a specific region.

152. In addition to geographical limits, consideration should be given to the development of
a framework specifying all the limits of an authorisation, such as its duration, the
requirements for its continuation and its non-transferability.

153. Where a body accredited in one Contracting State is, in accordance with Article 12,
authorised to act in another Contracting State, such authorisation should be communicated
to the Permanent Bureau by the competent authorities of both States without delay.**

4.2.1 Meaning of “to act” in Article 12

154. Referring to the terms of Article 12, there is a lack of clarity in the precise meaning of
the words “to act”, and this is evidenced by the lack of consistency in practice. The range of
functions of an accredited body that are implied by the term “to act” is also not defined.* In

L |n EI Salvador and the Philippines the procedure is called “accreditation” (see their respective responses to question No 1 of

the 2009 Questionnaire, supra, note 6). The authorisation (“accreditation”) criteria in the Philippines are noted in Annex 2A.
See also the response of Chile to question No 23 of the 2009 Questionnaire, ibid.

See, in general, the responses to question No 10(i) of the 2009 Questionnaire, ibid.

See the responses of Denmark, New Zealand and Sweden to questions Nos 23 and 24 of the 2009 Questionnaire, ibid.
See, in general, the responses to question No 10(i) of the 2009 Questionnaire, ibid. See also Adoption: at what cost?,
supra, note 62, p. 43.

See Report of the 2000 Special Commission, supra, note 47, Recommendation No 2e. Recommendation No 2 of 2000 was
reaffirmed by the Conclusions and Recommendations of the 2005 Special Commission, supra, note5, in its
Recommendation No 3. See also Guide to Good Practice No 1, supra, note 22, para. 212.

See, in general, the responses to question No 32 of the 2009 Questionnaire, supra, note 6.
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some States “to act” means the accredited body must have a physical presence (an office
and staff and not just a representative) in the State of origin.

155. In most States “to act” means the accredited body is involved in any way (through a
representative or through an established office) in the State of origin.

156. According to the Explanatory Report, the latter is the intended interpretation. It states that:

“Article 12 is formulated in general terms. Therefore, since no distinction is made, ‘authorization’

must be obtained from both States to act either ‘directly’ or ‘indirectly’.”*®

157. On this interpretation, Article 12 will also apply when an accredited body of a receiving
State works directly with the Central Authority of the State of origin.

4.2.2 Why is authorisation necessary?

158. Authorisation is necessary to give the State of origin some control over the number and
activities of foreign accredited bodies which are or wish to be involved in intercountry
adoptions from the State of origin. The Explanatory Report provides further clarification:

“Article 12 permits the intervention of accredited bodies but, as previously remarked, their
functioning in intercountry adoptions is a very sensitive issue for many countries, and for that
reason, Article 12 recognizes to each Contracting State freedom to permit or to refuse their
activities within its territory, notwithstanding the fact that they may have been authorized to act in
another. Consequently, when a body already accredited in one Contracting State wishes to act in
another, it must obtain authorization from the second, which permission may be denied if the latter
State is against the intervention on its territory of private bodies in the handling of intercountry
adoptions.”®’

159. In other words, it is clear that a State of origin is not under any obligation to accept
accredited bodies working on or intervening in its territory, or to accept a particular accredited
body, or to accept all accredited bodies that apply for authorisation. A State of origin may prefer
to let public bodies be responsible for the procedural parts of the application of the Convention.

4.2.3 Why is co-operation concerning authorisation necessary between
receiving States and States of origin?

160. Dialogue and international co-operation between the authorities in the two States are
needed to establish the profile and the number of accredited bodies from the receiving State that
are required to respond to the real need for intercountry adoption in the State of origin.*® A factual
basis for granting, continuing or terminating the authorisation is essential. This collaborative
approach is especially easy with receiving States that have the authority to voluntarily limit the
number of bodies they accredit or authorise to act in specific States of origin.

161. As a matter of good practice, a receiving State will not give an authorisation if, after
consulting the State of origin, it is evident that the services of more accredited bodies or of a
particular accredited body are not needed in the State of origin.

162. The accredited body should, before requesting an authorisation from its own State and from
the State of origin, demonstrate its knowledge of the State of origin, the profile of adoptable
children and show how its request would contribute to meeting the specific needs of the country.
To do so, it should explore the situation in the State of origin, in collaboration with the Central
Authority of the State of origin and other public or private bodies which could provide information.*
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163. Co-operation from the receiving State will be necessary when the State of origin wishes
to obtain the information it needs concerning foreign accredited bodies which request
authorisation. For example, for each accredited body requesting authorisation, the State of
origin may request a copy of the decision concerning accreditation, the reason for the
decision and other relevant information, to know by what criteria the accreditation (and
authorisation) of each body was granted.

164. If there are more accredited bodies seeking authorisation than the State of origin needs,
their quality and record could be compared. If the number of experienced bodies is already
high, the State can refuse to authorise new bodies. If the State of origin has decided that no
further authorisations will be granted, it should explain the reasons to other Contracting States,
i.e., when limits have to be placed on the numbers of foreign accredited bodies needed. It
should also be explained if an authorisation will not be renewed by the State of origin because
the services of the accredited body are no longer needed in that State.

165. It is noted in this Guide'® that foreign accredited bodies or their representatives should
be supervised in the State of origin. The receiving State may then rely on the State of origin
to provide reports on the activities of the foreign accredited bodies in the State of origin,
pending renewal of their accreditation or authorisation. The receiving State and the State of
origin are encouraged to take joint responsibility for the supervision of the authorised
accredited body.

166. Either or both States have the power to withdraw the authorisation given to a foreign
accredited body if that body does not comply with the laws of either State or with the
conditions of its accreditation or authorisation. Furthermore, a receiving State will also
regulate the ethical behaviour of its own accredited bodies and, if appropriate, may cancel
their authorisation or approval to operate in a particular State.*

4.2.4 Why should criteria for authorisation be used?

167. Criteria for authorisation allow States of origin to communicate clearly what they expect
in an accredited body, to elicit applications from accredited bodies that would best meet the
needs of the State of origin, and discourage overwhelming numbers of applications of
accredited bodies that are not qualified.**

168. The State of origin should investigate and evaluate properly any requests by foreign
accredited bodies for authorisation. The accredited body should be able to demonstrate that
it accepts and observes the principles of accreditation discussed in Chapter 2.

4.3 Limiting the number of accredited bodies in the receiving State'*

169. Consistent with the desire to achieve an appropriate balance, many receiving States
find it advisable to limit the number of bodies they accredit according to the number of
adoptions possible for those bodies to achieve in States of origin where they are active.'*
States accomplish this through various means, including indirectly, by imposing strict
standards for accreditation or directly, by imposing a ceiling on the number of bodies they will
accredit or by limiting the number of bodies they authorise to act in specific States. Receiving
States can work collaboratively with States of origin to tailor any limitation to the State of
origin’s preferences and particular concerns. The objective is to avoid, or at least to mitigate,

100 gee Chapters 7.4.1 and 7.4.2.

101 See the responses of Italy and Sweden to question No 34 and of Denmark, Italy and Norway to question No 36 of the 2009
Questionnaire, supra, note 6. See also Guide to Good Practice No 1, supra, note 22, para. 211.

192 This question is canvassed in Chapter 2.3.4 concerning principles of accreditation, under Principle No 4 (Principle of
demonstrating and evaluating competence using criteria for accreditation and authorisation). Chapter 7.3 lists the

103 documents to support a request for authorisation.
See also Chapter 3.4 of this Guide.

194 See the responses of Belgium (Flemish and French Communities) and Canada (Quebec) to question No 10 (ii) of the 2009
Questionnaire, supra, note 6, and see, in general, the State responses to question No 8 of the same Questionnaire.
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competition between accredited bodies for a limited humber of adoptable children and the
resulting pressure some States of origin may experience.

4.4 Limiting the number of accredited bodies authorised to act in States
of origin

170. Some States of origin have a limited number of adoptable children and therefore do not
need a large number of accredited bodies authorised to act in their States. Some States of
origin have more children in need of a family, but they lack the capacity to assess eligibility
for adoption and consequently wish to limit the number of accredited bodies authorised to act
in their States according to their capacity. In addition, trends in intercountry adoption,
including an increase in domestic adoptions in many States of origin, may cause the number
of adoptions to fluctuate significantly over time. Thus, many States of origin and receiving
States find it advisable to regularly monitor the number of bodies which have been accredited
or are seeking accreditation and authorisation.

171. As mentioned in Chapter 2 under Accreditation Principle No 4, one of the criteria for
authorisation of an accredited body is the demonstrated need for the services of that body in the
State of origin. Several States have already implemented the practice of linking the number of
accredited bodies needed to the number and profile of children in need of a family through
intercountry adoption.*® The good practices of the Czech Republic and Ecuador in this regard
should be noted. Considering the low number of adoptable children from the Czech Republic, the
Czech Central Authority usually authorises only one accredited body per country.'®

172. The State of origin may decide to stop accepting any new accredited bodies
altogether.*® They can communicate this decision through posting a notice on their own
website and can separately inform the Central Authorities of receiving States, as well as the
Permanent Bureau. The Permanent Bureau might be able to assist by disseminating the
notice to all Central Authorities and National Organs. If accredited bodies disregard a
notification and continue to seek authorisation, the Central Authority of the State of origin can
inform the supervising Central Authority. The Central Authority of the receiving State may
find that such conduct is sufficient to cancel the continued accreditation of that body or to
seek corrective action. But in any case, States of origin are empowered to decide whether
and when to authorise accredited bodies to act in their States.

173. Accredited bodies that claim to be working in the State of origin but do so without
authorisation are in violation of the Convention and possibly also in contravention of the
implementing laws of both the receiving State and the State of origin, and legal sanctions
could follow.**®

174 Due to inequalities in the bargaining power and resources between receiving States and
States of origin, the States of origin may feel that they are unable to refuse requests for
authorisation. Sometimes, for political reasons, they may feel that they cannot afford to refuse.

175 Some in the adoption community believe that limiting the number of foreign accredited
bodies impedes the ability of a State of origin to find the widest range of prospective adoptive
parents that could best respond to the needs of its children declared adoptable. On the other

105 See, for example, the responses of Burkina Faso, Colombia, Czech Republic, Ecuador, Estonia, Hungary and Lithuania to
question No 31 of the 2009 Questionnaire, ibid. See also the State responses to question No 7 of the 2009 Questionnaire,
ibid., in this respect.

See response to question No 31 of the 2009 Questionnaire, ibid. For Ecuador, see response to question No 31 of the 2009
Questionnaire, ibid.; see also Resolucion No 010-CNNA-2008 and Resoluciéon No 26-CNNA-2008, available at
< www.cnna.gob.ec > under “Autoridad Central” and “Adopciones Internacionales” (last consulted 14 February 2012).

See the response of Estonia to question No 5 e) of the 2005 Questionnaire, supra, note 3: “It has been difficult for other
countries to understand that intercountry adoption numbers are low because of the lack of adoptable children, not because
of an intention to keep children in institutional care. Because of that, Estonia has been quite closed to new co-operation
partners and it has been difficult to explain this to possible receiving States.” See also the response of Lithuania to question
No 7 of the 2009 Questionnaire, supra, note 6, and the public statement on the website of the Central Authority of Lithuania
at < www.vaikoteises.lt/en > under “Adoption” and “Authorized Organizations” (last consulted 14 February 2012).

108 See, in general, the State responses to question No 33 of the 2009 Questionnaire, supra, note 6.
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hand, States of origin recognise that with their limited resources, to allow an unlimited
number of accredited bodies could impose an excessive burden on them and increase the
risk of unethical behaviour because of competition between bodies.

4.5 The relationship between accreditation and authorisation

176 Most receiving States make the required separation between the process of
accreditation under Article 10 and authorisation to act in a particular State under Article 12.
This approach is based on the view that authorisation by the receiving State should only be
granted after consultation with the State of origin in order to ascertain whether there is a
need for more accredited bodies, and for the services of that particular accredited body in
that particular State. In other words, on this view, it is the responsibility of the receiving State,
in co-operation with the State of origin, to evaluate the professional and ethical profile of the
accredited body against the needs of the particular State of origin. This is also viewed as
helping to relieve the State of origin of the full burden of dealing with large numbers of
applications for authorisation from foreign accredited bodies.

177 On the other hand, some receiving States do not separate the process of accreditation
from the process of authorisation, and instead treat authorisation as flowing automatically
from accreditation.’® This makes impossible an individualised assessment by the receiving
State of the suitability of an accredited body to act in a particular State of origin, and
necessarily places the principal responsibility on the State of origin. Where this is the case,
the receiving State has a special responsibility to assist the State of origin in making
decisions concerning authorisation, for example by providing the maximum possible
information concerning the accredited body in question. This general approach is based on
the premise that the State of origin has the primary right and responsibility, which should not
be limited, to decide which foreign bodies should be authorised to act on its territory.

178 Regardless of which approach is taken, receiving States should respect and support
determinations by States of origin regarding how many and what kind of accredited bodies
States of origin authorise to act in their territories. Whether limiting through accreditation or
authorisation, done by the receiving State or the State of origin, the objective is the same: to
provide the appropriate balance of accredited bodies, where needed, to meet the needs of
children in States of origin.

179 A decision by a State of origin on authorisation of a foreign accredited body should not
be given automatically. It should be reached after a proper evaluation of its own needs for
the services of the foreign accredited body as well as an evaluation of the professional and
ethical profile of the foreign accredited body.™*°

180 The terminology of Article 12 of the Convention is sometimes not used, or not used
consistently, in the practical application of the Convention. In some States of origin,
“accreditation” has to be given to foreign accredited bodies which have already been
accredited in their own State (this seems to be equivalent to an authorisation). In at least one
State the word “authorisation” is used in the national legislation for what is an “accreditation”
in the words of the Convention. Although this may cause some confusion, what is most
important is the substance and purpose of the procedure.**

199 This approach is called “open authorisation”. See, in general, the State responses to questions Nos 1 and 23 of the 2009
Questionnaire, ibid.

19 This is the approach taken by the Consejo Nacional de Adopciones (CNA), the Central Authority of Guatemala, in its pilot
project to select a small number of foreign accredited bodies which will assist CNA to commence intercountry adoptions
under controlled conditions. The CNA was assisted by the Permanent Bureau under its Technical Assistance Programme.
See also the State responses to questions Nos 23 and 24 of the 2009 Questionnaire, ibid., for example Brazil, Chile,
Colombia, Costa Rica, Ecuador, Lithuania, Peru and the Philippines. For the Philippines, see also Annex 2A of this Guide.

! The 2009 Questionnaire, ibid., in its Introduction, asked countries to explain which terms they used and what meaning they
were given.
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CHAPTER 5 — THE FUNCTIONS OF ACCREDITED BODIES

181. This chapter describes the Convention rules concerning the functions of accredited bodies
and examines the practical functions connected with individual cases. As the Convention text
presents the functions as Central Authority (or competent authority) functions with the possibility
that some may be delegated to accredited bodies, it is necessary to make the distinction here
between the functions that must be performed by the Central Authority and those that may be
delegated to other authorities or bodies, including accredited bodies.

5.1 Functions of the Central Authority and accredited body

182. The Convention requires that each State establish the office of Central Authority to
perform many of the Convention’s functions. While these functions are mandatory, they need
not always be performed by the Central Authority. The Convention provides some freedom
for each Contracting State to choose who or which body may perform the functions. For
example, if it is decided by an individual State that the Central Authority will not be involved
in the actual adoption procedures, then its functions in Chapter IV of the Convention may be
delegated to other public authorities or accredited bodies (Art. 22(1)).

183. It is important to note that not all functions of Central Authorities can be performed by
accredited bodies. The functions in Articles 7, 8 and 33 cannot be delegated to accredited
bodies, while the functions in Article 9 and Articles 14 through 21 may be carried out by
Central Authorities, public authorities or accredited bodies.

5.1.1 Specific duties of the Central Authority

184. Article 7(1) requires Central Authorities to “co-operate with each other and promote co-
operation amongst the competent authorities in their States to protect children and to achieve
the other objects of the Convention”.***

185. Article 7(2) lists the action to be taken by Central Authorities with respect to the
communication of information concerning adoption and to ensure the proper operation of the
Convention.™ Article 7(2) b) requires Central Authorities to eliminate as far as possible any
obstacles to the Convention’s effective operation.

186. Article 7(2) b) should be “read in conjunction with Article 33, which puts upon the
Central Authority the responsibility for ensuring that appropriate measures are taken to
prevent the provisions of the Convention from not being respected or the serious risk that
they may not be respected.”*** Hence, all authorities or bodies have an obligation to report to
the Central Authority any actions which contravene the Convention.

187. Article 8 further provides for functions that the Central Authorities may choose to
perform themselves or with the assistance of public authorities. Thus they are to take all
“appropriate measures to prevent improper financial or other gain in connection with an
adoption and to deter all practices contrary to the objects of the Convention”. Public
authorities are mentioned in Article 8 to make it clear that they should assist in preventing
improper financial gain, as it is unlikely that a Central Authority by itself could effectively deal
with such a challenge.**®

12 gee Guide to Good Practice No 1, supra, note 22, Chapter 4.2.3, for suggestions to enhance better co-operation between

States.

Ibid., Chapter 4.2.2.

14 See Explanatory Report, supra, note 19, para. 212.

M5 This challenge is also recognised by the inclusion of the direct obligation on Contracting States in Art. 32 to prohibit
improper financial gain.
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188. In relation to these obligations, it may be helpful if Central Authorities themselves have
the power to take action against violators of the Convention, or else to refer the violations to
their public prosecutor for legal action. In a State of origin, these powers might extend to
taking action against a foreign accredited body or its representative, for violation of the
Convention or of the State law.

189. As noted in Guide to Good Practice No 1, even though the Central Authority may
delegate the functions relating to the adoption process, in most cases it will be involved “in
developing, or advising on the development of policy, procedures, standards and guidelines
for the adoption process”.® In addition, “[tjhe Central Authority will often be given an
important role with regard to the accreditation, control and review of [accredited bodies]
operating within their own country, or authorised to operate in a country of origin”.**

190. The resources available to the Central Authority vary “relative to the internal organisation
of each country: especially its level of competence in decisions and control, its capacity for
psycho-social work (and not just legal and administrative issues), as well as its possibilities for
international contact”.**®* The Central Authority has a key role to play, whether or not accredited
bodies help to perform some of the adoption procedures. The Central Authority must therefore
be given adequate powers and resources to perform those functions.**

5.1.2 Functions of the Central Authority that may be delegated to
accredited bodies

191. In Article 9 of the Convention, there are certain obligations and responsibilities of a
general nature that may be performed by a Central Authority, a public authority or an
accredited body, such as the collection and preservation of information, and the promotion of
post-adoption services.

192. Articles 14 to 21 of the Convention relating to the procedure for intercountry adoption
refer to functions that the Central Authority may choose to perform itself or to delegate to
public authorities or accredited bodies. Only Articles 15 to 21 may be delegated to approved
(non-accredited) persons referred to in Article 22(2) of the Convention.**

193. Before commencing their Convention functions, adoption bodies must first be officially
accredited and designated. The designation of accredited bodies, required by Article 13, as
well as their contact details, should be communicated to the Permanent Bureau'* at the time
of their accreditation.*?

194. The extent of the functions of each State’s accredited bodies should also be
explained.*”® The division of responsibilities or functions between the Central Authority and
the accredited bodies should be clarified for other Contracting States, for example, by using
the Country Profile model form on the Hague Conference website.**

195. The Explanatory Report makes clear that physical persons cannot be accredited:

“Article 10 refers to ‘bodies’ and therefore, physical persons cannot be accredited under Chapter Il
of the Convention. This restriction was subject to criticism, because ‘bodies’, juridical persons or
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not, do not necessarily offer better guarantees than private individuals for compliance with the
duties imposed by the Convention on Central Authorities.

Article 10 refers only to ‘bodies’, leaving open the question whether, in order to be accredited, they
must have a separate legal personality. The answer shall be given by the law of each Contracting
State.”'*

196. The Explanatory Report on the Convention clarifies some other limits regarding the
delegation of Central Authorities’ functions. First, the freedom to delegate the functions in
Article 9 “is not unrestricted, because the delegation is solely permitted to other public
authorities or accredited bodies”.** Hence, those duties may be assumed either directly by
the Central Authority, or with the assistance of public authorities or accredited bodies, in
particular as regards the preparation, support and follow-up of the adoption. Furthermore,
“the delegation of responsibilities is only possible to the extent permitted and under the
conditions established by the law of each Contracting State”.**’

197. The delegation of certain functions to accredited bodies will be a necessity for many
States whose Central Authorities do not have the material, human and financial resources
required to perform fully the functions of preparation, support and follow-up of prospective
adoptive parents, children, and biological parents. By choosing to delegate certain functions,
the Central Authorities may be more effective in performance of their specific functions, and
thereby achieve the objects of the Convention.*”® It is important to note that when the tasks
assigned by the Convention to the Central Authority are performed by another authority,
body or person, this “delegation” of the tasks carries the understanding that the delegating
authority remains responsible for the manner in which the delegated tasks are performed,
regardless of which authority, body or person performs them.

5.2 Role and functions of the accredited bodies

198. The Convention lays down the minimum standards to be observed by accredited
bodies. These are discussed in Chapter 2.2. Those standards must be followed by
accredited bodies when they perform the Central Authority functions of the Convention.

199. The principal role of accredited bodies is to act as intermediaries in the adoption
process: they are the concrete link between the prospective adoptive parents, the Central
Authorities and other authorities in the receiving State and State of origin.***

200. In fulfilling its primary role, the accredited body must keep a focus on the central object
of all the actors in an intercountry adoption: to defend the rights of the child, promote his or
her interests and improve his or her living conditions. The accredited body should also be
aware of the subsidiary nature of intercountry adoption.**

201. Any adoption body bears ethical, statutory and administrative responsibilities. It must
comply with the statutes, regulations and policies of the receiving State and the State of
origin. International Social Service has observed that accredited bodies “should be
guarantors of the ethics, professionalism and multidisciplinary nature of the intercountry
adoption process”. However, the involvement of the accredited body is only “an effective
guarantee for the rights of the child if States also ensure, in parallel, the support, training and
supervision of the accredited bodies, as well as the establishment of a system of qualitative
and quantitative regulations”.**
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202. By using the term “to the extent permitted by the law of its State”, Article 22(1) of the
Convention aims at giving flexibility to States in order to improve application of the
Convention: the scope of accredited bodies’ responsibilities may be widened to the extent
permitted by the law of their State, providing that the extension does not conflict with the
Convention. According to the child protection systems in each State, the accredited bodies
will be provided with different roles and responsibilities.**

203. Article 9 lists a number of broad responsibilities that may be delegated to accredited
bodies as part of their primary role. Accredited bodies may:

e accompany the prospective adoptive parents during the process for adoption and
more specifically, assist, support and advise them (Art. 9 a) and b));

e promote, or assist the Central Authority in promoting, “the development of adoption
counselling and post-adoption services” (Art. 9 c));

o develop expertise with respect to intercountry adoption (Art. 9 d)); and

e reply to any request for information in order to respond to a particular situation
(Art. 9 e)).

204. The particular functions associated with these general responsibilities and with the
obligations in Articles 14 to 21 are listed below. The lists are not exhaustive. More
specifically, the accredited bodies may have functions in both the receiving State and the
State of origin.

5.2.1 In the State of origin**

205. The State of origin is entitled (but not obliged) to grant accreditation to a suitable local
non-governmental organisation or adoption body to perform intercountry adoption related
functions under the Convention. Some States of origin have their own accredited bodies
which work with foreign accredited bodies from the receiving States. Some States of origin
do not accredit any local bodies, but allow non-governmental organisations to provide some
services related to intercountry adoption. Other States of origin may authorise a foreign
accredited body to perform some Convention related functions in the State of origin, such as,
checking applications from foreign prospective adoptive parents before delivery to the
Central Authority, participating in matching decisions, and supporting the child and the
prospective adoptive parents during the first meeting and the period of familiarisation.

206. It is important to emphasise that the procedures leading up to an intercountry adoption
(family preservation programmes and early intervention programmes, the child’s entry into
the child protection system, the formal assessment of the child’s situation, development and
implementation of a permanency plan for the child, considering national adoption or
permanent family based care) are public measures of child protection, and would usually be
performed by a public body. However, in reality many States do not have the resources to
provide these services, and non-governmental organisations are called upon to provide
them. These functions, when performed systematically, amount to the effective
implementation of the subsidiarity principle — an essential obligation of the Convention.
These stages are discussed in detail in Guide to Good Practice No 1, at Chapter 6 (The
national child care context and national adoption).

207. In States of origin, many child protection authorities will also provide national adoption
services as part of their generic social work services. It is therefore unavoidable that the
same organisation will in all probability deal with the child’s entry into the system, the birth
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Ibid.
See State of origin responses to question No 57 of the 2009 Questionnaire, supra, note 6.
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parents’ decision making (about keeping or relinquishing their child) and the matching
process. Ideally, the authority will have specialist adoption social workers who are
responsible for these functions.

208. The functions prior to intercountry adoption can be performed by governmental
authorities or non-governmental organisations in the State of origin.

209. It is only when intercountry adoption functions arise that the State of origin needs to
consider if accredited bodies are required to perform its Convention functions. If they are
required, the State of origin must follow the rules of the Convention in order to grant
accreditation to its own adoption bodies. If the Convention functions are performed by an
accredited body, this should be done under the supervision of the Central Authority or public
body which has statutory responsibility for these functions.

210. If a State of origin has its own accredited bodies, they may perform the functions noted
in Chapter 5.2.3 that are otherwise performed by a foreign accredited body or its
representative in the State of origin. The challenges surrounding the use of accredited bodies
in States of origin are considered in Chapter 10.

5.2.2 Inthereceiving State®*

211. The functions of accredited bodies in receiving States may be the following:
Pre-adoption

a) Informing persons interested in adopting a child about adoption in general and
the current situation of intercountry adoption in the different countries;**

b)  Organising courses for the preparation of adoptive parents for an intercountry
adoption;

c) Providing information, by means of a contract with the prospective adoptive
parents, regarding the roles, responsibilities and functions of each party, and the
costs for adoption and the services offered;**

d) Informing the prospective adoptive parents of the requirements for adoption in
the specific State of origin, the procedures to be observed, the documents
required, the profile and health of the adoptable children and the services offered
by the body;

e) Ensuring that the prospective adoptive parents are assisted to meet the
requirements of the State of origin, by preparing complete and correct case files;

f) Sending the completed dossier to the State of origin concerned,

g) Establishing good collaboration with all the parties and authorities in the receiving
State in order to secure the proper performance of each adoption case;

h)  Keeping the prospective adoptive parents informed of the progress of their
application;

134 See receiving State responses to question No 57 of the 2009 Questionnaire, ibid.

135 See for example the International Social Service Brochure, Intercountry adoption and its risks: a guide for prospective
adopters, (hereinafter “ISS Brochure”) Geneva, 2011, available at < www.iss-ssi.org >.

% See the responses of Belgium (Flemish and French Communities), Canada (British Columbia, Manitoba, Ontario, Quebec),
Denmark, Germany, lItaly, Luxembourg, New Zealand, Norway, Spain and Switzerland to question No 14 of the 2009
Questionnaire, supra, note 6.
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After matching

)] Forwarding details of the child to the prospective adoptive parents and ensuring
that they have obtained all the information and services required for an informed
decision, while also ensuring that the offer is consistent with the
recommendations in the study regarding the prospective adoptive parents’
parenting capacity;

) Depending on the national law, inform the Central Authority of the proposed
match;

k)  Replying to any additional request by the authority of the receiving State in
charge of supervising adoptions, and of the State of origin, for each adoption
case, if appropriate;

) Obtaining the agreement under Article 17 c) from the competent authority that the
adoption may proceed and sending this agreement and the prospective adoptive
parents’ acceptance of the match to the State of origin;

m)  Offering any services and advice relating to the proposed adoption, including
preparation for travel;
Post-adoption
n)  Maintaining contact with relevant authorities to ensure the Article 23 certificate is
issued;
0) Informing the authorities concerned in the receiving State of the child’s arrival;

p)  Ensuring that the prospective adoptive parents finalise all the steps to secure the
legal status for the child, including obtaining the nationality of the receiving State,
and informing the State of origin, if required to do so;

q) If the adoption from the State of origin was a simple adoption, advise the
adoptive parents of the legal requirements to convert the adoption to a full
adoption (if appropriate);

r Preparing and sending the child’s follow-up reports to the State of origin;*’

s)  Collaborating in requests for information about origins;**

t) Participating in the development of good practices in matters of intercountry
adoption; and

u)  Supporting adoptive parents and the child during the integration of the child into
the family.

212. Professional staff of the accredited body should be responsible for certain functions.
These are noted at Chapter 6.3.1 (Professional staff).

5.2.3 Inthe State of origin: the functions of a foreign accredited body

213. The functions of foreign accredited bodies in the State of origin may be the following:

a) Maintaining harmonious collaborative relations with the authorities concerned
with the adoption including the emigration process from the State of origin, and
responding to any request made;

137 See the responses of Belgium, Canada (British Columbia, Manitoba, Ontario and Quebec), Italy, Spain, Sweden and the
United States of America to question No 58 of the 2009 Questionnaire, ibid.
See the responses of Denmark and Sweden to question No 58 of the 2009 Questionnaire, ibid.
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b)

d)

e)

f)

Keeping the authorities in the State of origin informed about the status of each
case in the receiving State, e.g., whether the prospective adoptive parents accept
the proposed child and whether the Central Authority gives its agreement under
Article 17 c);

Assisting the authorities in the State of origin to find families for special needs
children;***

Directing and training the body’s representative or representatives in the State of
origin;
Avoiding any improper pressure in relation to the State of origin;

Evaluating, in consultation with the authorities of the State of origin, the needs of
adoptable children for families;

During the adoptive parents’ stay in the State of origin

9)

h)

)

Guiding the prospective adoptive parents throughout their stay in the State of
origin, offering them suitable and reliable services through competent persons
under the body’'s responsibility (e.g., guide, interpreter, driver, transport,
accommodation);

Ensuring, in collaboration with the State of origin, that the contact between the
child and the prospective adoptive parents is conducted sensitively and only
takes place after the matching. The permanent physical entrustment of the child
to the adoptive parents must not take place until the requirements of the national
law and Article 17 of the Convention are met;

Ensuring that the prospective adoptive parents comply with the statutory and
administrative requirements connected with the child’s adoption in the State of
origin; and

Assisting the prospective adoptive parents where an unforeseen problematic
situation arises with the child.

214. The representative in the State of origin may be called upon to perform some of the
functions above, as well as certain other functions. The representative’s functions are listed
below, at Chapter 6.4. Similarly, a State of origin accredited body (if such a body is
appointed) may be required to perform some of these functions (see para. 210 above).

139 sSee the responses of Ecuador to question No 35 and of Lithuania to question No 57 of the 2009 Questionnaire, ibid.
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CHAPTER 6 — STRUCTURE AND PERSONNEL OF THE
ACCREDITED BODY

215. The structure and organisation of accredited bodies can differ greatly from country to
country, and even in the same country. However, some minimum rules and standards should
apply to all. In this chapter, the focus is on the accredited bodies of receiving States.

216. Adoption and intercountry adoption is a public child protection measure that requires
professionally qualified staff and specialised knowledge. It is in the best interests of the
children that their needs should always be dealt with by professionals and persons who are
trained in the field of children and adoption. The idea that adoption is a private affair of the
prospective adoptive parents should be completely rejected.

6.1 Vision, mission and purpose of the adoption accredited body

217. The vision, mission, purpose and functions of the body should be clearly defined in
writing in the statute or articles of incorporation of the body. As mentioned in the preceding
chapter and also in the Introduction to this Guide, the primary role or purpose of the
accredited body is to act as an intermediary between the prospective adoptive parents, the
various authorities of the different States, and the children to be adopted. However, the
philosophy of the body must be that its work is child-focused and the body respects the
priority given in the State of origin to family preservation and reunification of children and
their birth families. Accredited bodies must therefore not create pressure'* to find children to
satisfy the demands of the prospective adoptive parents that they work with.

218. The body should have its own guidelines or regulations for the management of its
professional functions and its internal management.***

219. Accredited bodies must support recognised principles of personal and professional
ethics with respect to intercountry adoption. A code of ethics for all the accredited bodies
could be developed in each State. Such a code would make clear reference to the vision,
mission, purpose and functions of the accredited bodies, and provide a clear set of rules for
the management of those bodies.**

220. In summary, the accredited body should have the professional competence and
experience to follow, know, understand, and supervise the procedure for the adoption in both the
receiving State and the State of origin, using a specialist or a specialist team for each country or

140 Examples of pressure on States of origin are given in Chapter 12.3.1.

See the responses of Canada (Quebec), China (Hong Kong Special Administrative Region (SAR)), France, India, New
Zealand, Portugal and Slovak Republic to question No 16 of the 2009 Questionnaire, supra, note 6, for examples of
countries applying this practice. In many States, internal guidelines are considered by the competent authorities as part of
the accreditation process. See, for example, the responses of Belgium (Flemish and French Communities), Brazil, Canada
(British Columbia, Manitoba, Ontario and Quebec), China (Hong Kong SAR), Denmark, El Salvador, France, Germany,
India, Italy, Luxembourg, New Zealand, Norway, Portugal, the Philippines, Sweden, Switzerland and the United States of
America to question No 11 of the 2009 Questionnaire, ibid.

In some States, accredited bodies are required to comply with a standard code of ethics as a condition of accreditation. For
example, in the United States of America, they are required to make an annual attestation of substantial compliance with
“Standards for Convention Accreditation and Approval”, set out at §8 96.29 to 96.56 of the Accreditation of Agencies and
Approval of Persons under the Intercountry Adoption Act of 2000 (IAA), 22 CFR Part 96 (Code of Federal Regulations). In
China (Hong Kong SAR), a “Code of Conduct for Accredited Bodies in respect of Intercountry Adoption” applies, see
Accreditation System in respect of Intercountry Adoption in the Hong Kong Special Administrative Region, available at
< www.swd.gov.hk > under “Download Area” and “Documents” (last consulted 14 February 2012), pp. 12-13 and Annex 4.
See also the responses of Belgium (French Community) and Canada (British Columbia and Quebec) to question No 16 of
the 2009 Questionnaire, supra, note 6. Additionally, many States require adoption bodies to provide an attestation regarding
adherence to ethical principles and rules of professional conduct, or conduct inspections to that effect. See, for example, the
responses of Belgium (Flemish Community), Brazil, Canada (Manitoba and Ontario), El Salvador, Germany, Italy,
Luxembourg, Norway and the Philippines to questions Nos 11 and 16 of the 2009 Questionnaire, ibid.
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region, together with partner organisations or representatives where necessary. A positive and
productive collaboration with the Central Authorities and other authorities is also essential.

6.2 Structure of the accredited body

221. The 1993 Hague Convention refers to the professional and personal qualifications of
the director and staff of the accredited body.”* However, the Convention is silent as to the
size and structure of the accredited bodies, the only rule in this regard being that the body
cannot be an individual person.*** Therefore it is left to States to determine the basic
structure that its accredited bodies should have.

222. In the case of medium and bigger bodies, it is recommended to have a board of
directors with a sufficient number of board members in order to allow more informed and
professional decision-making.*> To avoid any conflict of interest, the prospective adoptive
parents involved in an adoption process should not be part of the board of management
during their adoption procedure.

223. Creation of adoption bodies arising solely from a couple’s adoption experience should
at all times be avoided. Similarly, the mere status of an adoptive parent or the mere fact of
having attended training courses for couples, organised by authorised entities or public
entities, is not considered to be sufficient experience in the field of adoptions.**°

224. The organisation of the functions carried out by the adoption accredited body will vary
from State to State according to the division of tasks between the Central Authority, public
authorities, competent authorities and accredited bodies.

6.3 Staff of the accredited body

225. The Convention in Article 11 b) is clear about the requirements for the professional staff of
an accredited body. It must “be directed and staffed by persons qualified by their ethical
standards and by training or experience to work in the field of intercountry adoption”.**’

226. The specific qualities of “integrity, professional competence, experience and
accountability” referred to in Article 22(2) are directed at approved (non-accredited) persons.
However, the Convention principles in general, and the standards for accredited bodies in
particular, will ensure that those same qualities are also expected in the personnel of
accredited bodies.

227. An adoption accredited body should have competent and sufficient professional,
technical and administrative staff for its operations.**

228. It is important for staff of accredited bodies to avoid real and perceived conflicts of
interest. For example, all paid workers or volunteer workers in an accredited body should
have no conflict of interest in relation to the body’s activities, and they must have no criminal
convictions.**®

143 Art. 11 b).

144 See Explanatory Report, supra, note 19, para. 249.

15 n Italy, bodies are required to have a suitable organisational structure, see response to question No 9 of the 2009
Questionnaire, supra, note 6, and Art. 39-ter of the Law No 184 of 4 May 1983. See also Canada (Quebec), Order
respecting the certification of intercountry adoption bodies, RQ c. P-34.1, r.0.02, Division 1.

See the criteria of the Italian Central Authority for the accreditation of adoption agencies, supra, note 6.

Art. 11 b).

Some States impose requirements in relation to staff management. In British Columbia (Canada), bodies seeking
accreditation must submit a business plan containing, among other things, proposed personnel management. See the
response of Italy to question No 11 of the 2009 Questionnaire, supra, note 6, and Adoption Agency Regulation 1996,
section 2(3). In ltaly, accredited bodies must have the “necessary staff to function adequately in the foreign countries in
which they wish to operate” (Art. 39-ter of Law No 184 of 4 May 1983). See also the Philippines’ accreditation criteria,
extracted at Annexes 2A and 2B to this Guide.

See, for example, British Columbia (Canada) where it is a condition of accreditation for an accredited body to conduct
criminal record checks in respect of any administrator, employee or individual with whom it contracts during the term of its
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229. The staff members who are not involved directly in intercountry adoptions will also
need to meet the requirements of “ethical standards” referred to in Article 11 b) but may not
need to meet the other requirements.*® However they will still be bound by the statute and
by-laws of the body and by certain other Convention rules of universal application such as
confidentiality of personal information and no improper financial gain.

6.3.1 Professional staff

230. Accredited bodies should have, or have access to, a multidisciplinary team of
professional staff, in particular psychologists, psychiatrists, paediatricians, social workers and
lawyers. ™

231. All of these professionals should be adequately qualified and should have the relevant
training and experience to act in the field of adoption.**

232. The functions of the accredited body are described in detail in Chapter 5.2 (Role and
functions of the accredited bodies). The following general functions should specifically be the
responsibility of the professional staff:

e provide the necessary services to adoptive applicants to help them understand and
gain knowledge of adoption in order to judge for themselves if they are ready or not
to adopt a child;

e provide orientation on adoption either through individual interviews, group
orientation or an adoption forum. This should include information on the criteria in
assessing suitability for adoptive parenthood and the situation and characteristics of
children available for adoption;

e assist adoptive applicants in the preparation of documents required for the report to
the State of origin, including the home study and immigration formalities;

e assess adoptive applicants and members of the family for their capacity and
adaptability to meet basic and / or special needs of an adoptive child;

e provide support during the waiting period, from the time the family is approved until
they have been matched to a child;

e prepare for the placement of the adoptive child and help adoptive parents and the
child to adjust to one another while in the State of origin;

e provide support services to the adoptive family and child on their return to the
receiving State or refer them to appropriate care, e.g., medical care;

e collaborate in requests for information about origins;

e assist in the finalisation of the adoption whether in the State of origin or in the
receiving State; and

accreditation: Adoption Agency Regulation 1996, section 5(1). See also the response of Lithuania to question No 5 of the
2009 Questionnaire, supra, note 6.
10 See Explanatory Report, supra, note 19, para. 260.

Some States require accredited bodies to have and maintain a multi-disciplinary staff. See, for example, the responses of
Belgium (Flemish and French Communities), Canada (Quebec), Italy, Portugal and Spain to question No 12 of the 2009
Questionnaire, supra, note 6. Other States only require access to a multi-disciplinary staff. See, for example, the response
of Canada (Ontario) to question No 12 of the 2009 Questionnaire, ibid.

% For some States, specified qualifications are required. See, for example, the responses of Denmark, Italy and Spain to
question No 12 of the 2009 Questionnaire, ibid.



54

e provide or arrange provision of post-adoption counselling to the adoptive parents
and the adoptee for any problems arising after completion of the adoption, including
follow-up activities to ensure that a smooth adjustment between the child and family
is sustained.

6.3.2 Technical staff

233. The term “technical staff” is used in this context to mean those staff members who are
professionally qualified in areas other than intercountry adoption, child protection and
children’s rights. The technical team will perform the tasks associated with their specialist
knowledge and training. Competent financial management is a high priority because of the
importance placed on financial transparency of accredited bodies, and the prohibition on
improper financial gain.

234. Management of case files, preservation of records™ and access to information are
other important functions of technical staff, and obligations exist in the Convention
concerning these functions.

6.3.3 Volunteers

235. It is common for accredited bodies to ask for the help of volunteers from among their
members and adoptive parents. Volunteers should be expected to sign a code of ethics™*
and a confidentiality agreement when they assist an accredited body.

236. Volunteers may sometimes be professionally qualified in fields relevant to adoption and
they may wish to donate their time and services to the organisation.**®

237. New volunteers who are not professionally qualified and who may be experienced in
intercountry adoption only through having adopted a child themselves should receive training
that is appropriate to their tasks. They should not perform professional tasks. The fact that
some adoption accredited bodies, and in particular some small ones, only have volunteers as
staff may be problematic:*** Can such a body provide the range of services needed to fully
support and accompany the prospective adoptive parents throughout the procedure, and at
the same time, have the knowledge and understanding of States of origin which is
considered necessary for a professional accredited body? If a body only has staff or
volunteers with no professional training and experience it should not be accredited as it does
not meet the standards required by Article 11 of the Convention.

238. The functions carried out by the volunteers may vary according to their professional
qualifications and experience. They may perform, among others, the following functions:

e assist the administrative staff;

¢ if they have personal experiences in adoption, contribute by giving information and
support to other prospective adoptive parents; and

e if they are professionals in a relevant field concerning children and adoption and
have experience in it, they may be able to assist in the multidisciplinary team.

153 See, in general, the State responses to question No 17 of the 2009 Questionnaire, ibid.

154 See the response of Canada (Manitoba) to question No 13 of the 2009 Questionnaire, ibid.

%5 1n Italy, most accredited bodies are directed by volunteers and/or use volunteer co-workers, all of whom must meet
applicable training and qualification requirements. See the response of Italy to question No 13 of the 2009 Questionnaire,
ibid.

%6 sSee Adoption: at what cost?, supra, note 62, p. 45 (Professionalization of personnel).
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6.4 Representatives of foreign accredited bodies in the State of origin

239. In some States of origin the accredited body will have a fully established office, while in
others it will only have an individual representative. This will vary according to the
requirements of the State of origin, the receiving State and the accredited body itself.**’

240. The “representative” is the person chosen by a foreign accredited body to act for that
body in the State of origin. A representative may also be chosen by the Central Authority of a
receiving State which does not use accredited bodies. The qualifications of the
representative and the range of functions to be performed will vary from body to body, and
from country to country. The remuneration of the representative will therefore also vary.

241. For example, some States of origin require (by law or in procedures) that the
accredited body from the receiving State has a representative or contact person in the State
of origin.™® In some States of origin it is required to have a legal representative with quite
advanced functions.™ The representatives are the official link between the Central Authority
and other authorities or institutions in the State of origin and the accredited body in the
receiving State. They can be required to do certain functions and duties for the authorities in
the State of origin. In these cases, there are special demands on the person. They are
supposed to have certain skills and a reputable work history. These responsibilities require
that the accredited body be very cautious and prudent in its selection of a representative
before contracting a person for this purpose.

242. On the other hand, some States of origin do not permit the use of representatives.
They prefer their Central Authority to provide the prospective adoptive parents with all
necessary information and assistance, or they require the foreign accredited body to work
with a State of origin accredited body.*®

243. The functions of the foreign accredited body in the State of origin are listed at
Chapter 5.2.3. The representative in the State of origin may perform some of those functions
and may also perform, among others, the following functions:

e represent the foreign accredited body in the State of origin;

¢ inform the foreign accredited body of the legal requirements in the State of origin
and any changes that may occur;

e inform the foreign accredited body if the State of origin has only simple adoptions,
and the procedures used to obtain an informed consent from birth parents if the
adoption will be converted to a full adoption in the receiving State;

e revise and check that all required documents are in the file of prospective adoptive
parents before handing it to the Central Authority of the State of origin;

e represent prospective adoptive parents in the State of origin;

e give practical assistance to prospective adoptive parents while in the State of origin;
and

e inform in a timely manner all parties to the adoption procedure (e.g., prospective
adoptive parents, Central Authorities) of any changes in the procedure.

57 Eor example, the Russian Federation requires the establishment of an office in Russia.
1%8 gsee the responses of Burkina Faso, Chile, Colombia, Ecuador, Hungary, Lithuania, Mexico and Peru to question No 32(b)
of the 2009 Questionnaire, supra, note 6.
%9 This is the case for Colombia (see Annex 2, Section 1.2, of this Guide) and Ecuador (see the response to question No 32 of
the 2009 Questionnaire, ibid.).
O This is the case for the Philippines (see Annex 2, Section 3, of this Guide for the perspective of the Philippines), the Czech
Republic and Latvia (see responses to question No 32 of the 2009 Questionnaire, ibid.).
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6.4.1 Achieving good practices with representatives

244. The reported problems concerning representatives are: a lack of regulation and
supervision, a lack of clarity about their functions, and the nature and amount of their
remuneration.*®

245. It is recommended that representatives in the State of origin be professionals in the
field of child welfare and with knowledge of adoptions.

246. As a matter of good practice, the State of origin (through the Central Authority or other
public body) which permits the representatives to work with the foreign accredited body
should have a system of rules or criteria for the approval or licensing of representatives.*®
The approval or licensing of the representative could be part of the State of origin’s
authorisation procedure for a foreign accredited body.

247. If the accredited body from the receiving State is unsure of the reliability or reputation
of the contracted person, the body should request its Central Authority to obtain advice from
the Central Authority or other relevant authority in the State of origin. Another
recommendation is to consult with human rights or children’s rights representatives in
the State, such as Unicef, the International Social Service representative, or Save the
Children. For some receiving States, their diplomatic mission in the State of origin may be
able to assist.

248. Foreign accredited bodies should be obliged to have written agreements with their
representatives. The State of origin (the Central Authority and other supervising or regulatory
bodies) should have copies of these written agreements.**

249. The level and method of remuneration should be transparent and accepted by the
Central Authorities, in both the State of origin and the receiving State. The appropriate
level of remuneration can easily be checked through communication with the Central
Authority of the State of origin and the embassy of the receiving State, Unicef or the
International Social Service.

250. The foreign accredited body is responsible for the persons it contracts or hires. The
representatives should be supervised and monitored and receive appropriate training and
information.*** The training can be done both during regular visits by the foreign accredited
body to the State of origin and through regular visits to the receiving State by the
representative.

161 See, for example, Colombia, discussed at Annex 2, Section 1, of this Guide.

162 See, for example, Lithuania and the Philippines. In Lithuania, the aim of the Order on the Specification of the Procedure for
granting authorisation to foreign accredited adoption bodies is to ensure that only competent persons, in terms of their
education, work experience and ethical background necessary for work in the field of intercountry adoption, are allowed to
engage in intercountry adoption in the Republic of Lithuania; the Order is available at < www.vaikoteises.lt/en > under
“Adoption” and “Authorized Organizations” (last consulted 14 February 2012). See also the discussion in Lithuania’'s
response to question No 1 of the 2009 Questionnaire, supra, note 6. In the Philippines, the process is regulated through the
accreditation of local liaison agencies (discussed further in Annex 2A to this Guide). Additionally, some receiving States
seek to oversee the activities of representatives in States of origin by monitoring their contractual relations with accredited
bodies as part of the accreditation process. See, for example, the responses of France and the United States of America to
question No 11, and the response of Norway to question No 19 of the 2009 Questionnaire, ibid. In Sweden, it is a standard
condition of accreditation for accredited bodies to consult with the Central Authority before entering into a written agreement
with an intermediary in a State of origin.

As mentioned above, some receiving States oversee contractual arrangements between the national adoption accredited
body and representatives in States of origin. An example of this practice in a State of origin is Lithuania, where the foreign
accredited body is required to have an agreement with the local representative and present information about the
representative to the Lithuanian Central Authority before authorisation is granted.

In the Philippines, the Central Authority provides training sessions for local bodies with the aim of ensuring that they are up
to date on the latest policies and requirements of intercountry adoptions. See the response of the Philippines to question
No 15 of the 2009 Questionnaire, ibid. In Italy, the Central Authority has organised training programs for personnel in States
of origin and encourages the accredited bodies to bring together those working in the same State and to set up training
courses or support projects. See Adoption: at what cost?, supra, note 62, pp. 38-39.
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251. The representative should be given the opportunity to visit the receiving State to fully
understand the ethics, the code of conduct and the complexity of the work that the accredited
body is doing in preparing the prospective adoptive parents. The representative may be
trained not only in the principles of the UNCRC and the 1993 Hague Convention; he or she
should also keep the foreign accredited body updated on the adoption legislation in the State
of origin and be kept updated on the adoption legislation in the receiving State.

252. The issue of the representative is also discussed in this Guide at Chapter 2.3.6
(Principle of using representatives with an ethical approach).

6.4.2 Other co-workers of the foreign accredited body in the State of
origin

253. There could also be some co-workers (interpreters, guides, contact persons, etc.)
working for the foreign accredited body in the State of origin. Even if they are not considered
as “staff” of the foreign accredited body, it must always be very clear that the accredited body
is responsible for the persons it contracts or hires, as mentioned above in relation to
representatives. The interpreters, guides, lawyers, drivers and other co-workers should be
people of integrity and ethical standards. They could also receive appropriate training and
information. Prospective adoptive parents themselves could be asked to provide a report of
their experiences with such persons in the State of origin.

254. A “contact person” is sometimes used when there is no official (appointed)
representative. This person gives service to the adoptive family while they are in the State of
origin and could be the interpreter, but he or she does not have any direct contact with, or
function in relation to, the authorities in the State of origin. Even if this kind of contact person
is less formal, the accredited body should carefully investigate the person’s ethical standards
before contracting him or her.

255. To improve professionalism and minimise risks of improper financial gain, there should
be a written agreement for employment or services between co-workers used on a regular
basis and the accredited body. The agreement should clearly state the functions and the
responsibilities and also the financial commitment between the parties. Where there is such
an agreement, there should also be some form of accountability of all financial transactions.
A system of approval or licensing of co-workers could be developed, similar to that proposed
for representatives.

6.5 Other issues related to the staff of the adoption accredited body

6.5.1 Country specialists in the accredited bodies in receiving States

256. As a matter of good practice, the accredited body will ideally have a specialist person
or team devoted to particular countries or regions. This is essential for the body to provide
the most professional and competent service. To perform the professional tasks referred to in
Chapter 5, the specialist will need to have:

o sufficient knowledge of the legislation of the receiving State and the State of origin
with respect to intercountry adoption;

o sufficient knowledge of the cultural, economic and socio-political reality and needs
of the children in the State of origin;

e developed reliable and durable work relations with relevant organisations and
authorities in both States; and
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e the necessary resources to inform, educate and prepare adoptive parents for the
requirements for adoption from specific countries, and in particular, the profile and
health of the children who may be adopted.

257. This specialised information about the State of origin is best obtained by regular visits,
at least on a yearly basis. Staff of the Central Authority and accredited bodies from the State
of origin should also visit the receiving State. This is the only way to fully understand and
appreciate each other’'s systems and countries. For many reasons, a good relationship
based on mutual trust is important between the State of origin and the receiving State.

6.5.2 Ratio of staff

258. For better delivery of quality service to the children, the ratio of staff to children and
families or number of cases must be adequate and manageable. The number of professional
staff will be proportional to the case load and work of the body. For example in the
Philippines, there has to be at least one professional staff member (e.g., social worker)
employed full time for every 20 to 30 cases.'®

6.5.3 Training of staff

259. In order to meet the obligations of the Convention and relevant laws, the staff of the
accredited bodies should be professional and well trained.

260. Every staff member should be given an orientation prior to his/ her assumption of
duties which may include instruction in the objectives and rules of the accredited body, the
adoption laws of the State, and the principles of intercountry adoption, as well as his or her
job functions, duties and responsibilities. Such orientation or introduction provides the
opportunity to learn about intercountry adoption and the rights of the parties: the child, the
birth parents and the adoptive parents. This will develop desirable attitudes towards his / her
work in the body as well as provide necessary information on the programmes, services and
clientele of the body.

261. To maintain standards of service, a continuous programme of staff development could be
conducted. Each staff member should be encouraged to make full use of his / her knowledge
and skills and to develop special skills in working with adoptive children and families. For small
accredited bodies, the Central Authority might take responsibility for providing ongoing training
to accredited body staff, or for ensuring they receive such training.*®

6.5.4 Formal requirements (written contract of employment)

262. All staff employed by the accredited body should have a written contract of employment
including the job description, the salary, prohibited behaviour, and employment benefits or
incentives.

6.6 Financial issues

263. As required by Article 11 of the Convention, the accredited body must be a non-profit
organisation (Art. 11 a)) and it must not obtain or be involved in any improper financial gain
(Art. 32). Its financial situation will be supervised (Art. 11 c)).

85 This is mandated by the Minimum Standards for Accreditation of Foreign Adoption Agencies, extracted at Annex 2A to this
Guide.

® See Adoption: at what cost?, supra, note 62, pp. 44-45. See also the response of Belgium (French Community) to questions
Nos 15 and 19 of the 2009 Questionnaire, supra, note 6.

16



59

264. As a consequence of these conditions, the financial records of all receipts,
disbursements, assets and liabilities must be maintained*® and books should be audited
annually by a certified public accountant.*®®

265. A copy of the body’s financial report should, at a minimum, be provided annually to the
Central Authority and the accrediting authority.*® See also Chapter 8 for a full discussion of
financial issues and costs related to adoptions.

167 Maintaining financial records is a condition of accreditation in a number of States of origin and receiving States. See, in
general, the State responses to question No 34 of the 2009 Questionnaire, ibid.
% In relation to this specific requirement, see, for example, the responses of Norway to question No 34, and of Germany and
Italy to question No 51 of the 2009 Questionnaire, ibid.
19 This practice is adopted in most receiving States and in some States of origin (for example, Brazil). See, in general, the
State responses to question No 34 of the 2009 Questionnaire, ibid.



60

CHAPTER 7 — PROCEDURES FOR ACCREDITATION AND
SUPERVISION OF ACCREDITED BODIES

7.1 Accountability of accredited bodies

266. The importance of accreditation of adoption bodies as a Convention safeguard, and the
reasons that they must be accountable to a supervising or accrediting authority have already
been discussed.'® The question of choosing the competent authority to grant the
accreditation is discussed in Chapter 3.3.

267. The Convention recognises that each Contracting State with accredited bodies ought to
have at least the same basic standards for their accreditation. Beyond the development of an
accreditation procedure, a State should also establish criteria and conditions connected with
the supervision of the accredited bodies and renewal of their accreditation.'”* The Principle of
demonstrating and evaluating competence using criteria for accreditation and authorisation is
discussed in Chapter 2.3.4.

268. The supervision and evaluation of the accredited body’s activities will be conducted
using the standards, criteria and other conditions attached to the grant of accreditation. In
particular, their observance of the three most important principles to protect the child should
be taken into account: the child’s best interests, the subsidiarity principle and the absence of
improper gain.*"

7.2 Accreditation procedure

7.2.1 Application for accreditation

269. An application for accreditation may be made by a body which meets the Convention
standards and the legal requirements of the accrediting State. Such bodies will usually be
private bodies,*” consisting mainly of professionals, volunteers, or a mixture of both,
according to the legal requirements of the State concerned. A physical person may not seek
or obtain accreditation.*™

270. The application for accreditation should be submitted in writing in the State where the
body has an established office and base of operations. In order to facilitate consideration of
the application, each State could provide a standard form to initiate the application for
accreditation.*”

271. The authority competent to grant accreditation should deliver its decision within a
reasonable period after the date of receipt of the completed application, provided it was
received in the proper form. Obviously, the adoption body must not be involved in
intercountry adoption under the 1993 Hague Convention before it has been granted its
accreditation.

i;i See Chapter 1 (The need for a system of accreditation) and Chapter 2.3.5 (Principle of accountability of accredited bodies).
Art. 11 c).

172 See the UNCRC and the 1993 Hague Convention, as discussed in Guide to Good Practice No 1, supra, note 22, Chapter 2.

13 A public body may also perform accredited body functions. A public body is a government entity and would not usually be
expected to apply for accreditation. It might be appointed or designated. It would need to have the powers, resources and
competencies to perform accredited body functions.

17 See Explanatory Report, supra, note 19, paras 249-250.

175 See, for example, the responses of Canada (Quebec), Sweden, Switzerland and the United States of America to question
No 18 of the 2009 Questionnaire, supra, note 6.
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7.2.2 Documents to support the application for accreditation

272. In order to ascertain whether the adoption body meets the requirements for
accreditation, the competent authority should require each body to file certain documents
and provide information in support of its application. These would be used to evaluate the
body’s ethical standards and professional abilities, and would also serve to ensure protection
of the child’'s best interests, and the interests of adoptive families and biological families
during the adoption procedure.*

273. For instance, an adoption body should provide details of:

a) the body’s incorporation as a legal entity'”” (which ought also to be recorded in a
public register in the receiving State);

b)  the by-laws and / or regulations of the body;*"

c) the membership of the body (board, staff, volunteers) and their personal and
work profile including:

)] the names and qualifications of the staff working in the receiving State and
in the State of origin, and a description of the tasks for each position if
appropriate;

1)) the names, duties and responsibilities of volunteers, if appropriate;

i) an attestation by each staff member that they have no criminal convictions
and no conflicts of interest;

iv) an undertaking in writing by the officers and staff to comply with the
principles of personal and professional ethics;

d) the body’s knowledge and understanding of the legislation of the receiving State
and the State of origin with respect to adoption;

e) budget forecasts for a specified period. The Central Authority or competent
authority could provide an accounting format;*"”

f) the list of services offered to prospective adoptive parents, and in particular
preparation courses, meetings (individual and in groups), documentation, website
information and post-adoption services;

g) the measures put forward to secure the confidentiality and protection of records; and

h)  a description of the system for training of staff including representatives.

7.2.3 Duration of the accreditation

274. The Convention does not specify the duration of accreditation. However, a good
practice would consist of issuing accreditation for a specific period. Most States issue
accreditation for a specific period, usually two to five years.**°

176 A good practice is followed by the Central Authority of the Netherlands in its Operational Protocol of the Central Authority in

respect of granting licences for mediation in intercountry adoption or in respect of extensions to such licences (see Annex 3,
Section 2, of this Guide).

This is a requirement in many receiving States. See, in general, the responses to question No 11 of the 2009 Questionnaire,
supra, note 6.

Id.

Id.

See, for example, the responses of Belgium (Flemish Community), Canada (Quebec), Luxembourg, Norway, Spain,
Sweden, Switzerland and the United States of America to question No 21 of the 2009 Questionnaire, ibid. An accreditation
from France, Germany, Italy, New Zealand and Portugal is granted for an indefinite period, i.e., it does not have an expiry
date, as indicated in the respective responses to question No 21 of the 2009 Questionnaire, ibid.
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275. It has been suggested that the period should not be less than three years in order to
secure a measure of continuity and to reduce the administrative work connected with
renewal of accreditation.*®*

276. Some States have chosen to issue the initial accreditation for a term of less than three
years, for the purpose of allowing better supervision and evaluation of the body’s skills and
the proper conduct of adoptions in the State.'® For example, in Canada, some provinces
issue an accreditation and authorisation for two years only when the body is starting co-
operation with new States. In Germany accreditation is granted for one year when the
accredited body seeks co-operation for the first time with a State of origin. After this period,
the experiences of this first year will be examined and it will be decided whether or not an
extension or renewal of the accreditation will be granted. In some cases the extension or
renewal is granted two or three times after which accreditation may be granted for an
indefinite period. Thailand has four national accredited bodies with many years of
experience. Their accreditation is renewed every year, provided there has been no improper
financial gain.

7.2.4 Accreditation is not transferable

277. The grant of accreditation should be for a specific named body and it should mention
for how long the accreditation is valid and, if appropriate, any related conditions, restrictions
or prohibitions. If a body changes its name only, the accreditation document should be re-
issued under the new name, to avoid confusion for States of origin.

278. An accreditation should not be transferable. Even if the body ceases operation, and
another body is to take over the files of the first body, there should be no transfer of
accreditation. If the legal identity of the accredited body changes, as might occur for example
if two bodies merged into one, a new entity may need to seek a new accreditation.

7.2.5 Denial or refusal of accreditation

279. No accreditation should be granted unless the accrediting authority considers that it
can be justified in the interests of children, birth families and adoptive families, and the body
meets the applicable requirements. The grounds for denial or refusal of accreditation will
usually be a failure to meet the accrediting State’s standards or requirements of
accreditation, including that there is no need for more accredited bodies.

280. If an accreditation or its renewal is denied, the body will usually be allowed the
opportunity to challenge the decision.*® The possibility of further appeal will depend on the
laws of the State concerned.

7.3 Documents to support a request by an accredited body for
authorisation by the receiving State to act in a State of origin**

281. It is clear from the Convention that the procedures of accreditation and authorisation
must be considered separately as different criteria apply. A body may be eligible to be
accredited in its own State but a State of origin may have no need of its services.
Authorisations in accordance with Article 12 of the Convention should only be given after

181

182 See the Model Accreditation Criteria of EurAdopt-NAC, supra, note 21.

See, for example, the responses of Canada (Quebec) and Sweden to question No 21 of the 2009 Questionnaire, supra,
note 6. Canada (Quebec): “Accreditation is granted for a maximum period of two years upon the initial application for
accreditation [...]"; Sweden: “Sometimes, e.g., when the application is made by a new association or concerns a new
country, a shorter period of time is applied.”

See, for example, the response of Norway to question No 18 of the 2009 Questionnaire, ibid.

184 Authorisation is discussed in detail in this Guide in Chapter 2 (General principles of accreditation), Chapter 3 (General policy
considerations) and Chapter 4 (The relationship between accreditation and authorisation).
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there has been an exchange of information between a receiving State and a State of origin to
establish the needs of the latter.

282. When an accredited body of a receiving State requests the authorisation of its own
State to intervene in matters of intercountry adoption in a State of origin, the documents to be
supplied by the accredited body to support the request could include:

a) evidence that the services of the accredited body are needed in the State of origin;**

b)  evidence of the accredited body’s knowledge of the State of origin,'*

particular:

including in

i) the profiles of adoptable children, including their health, age, sex, and
children with special needs;

i) the child protection system in the State of origin;

i)  the adoption procedure (statutory and administrative procedures);

Iv)  the criteria and conditions for adoption;

v)  State of origin procedures to investigate the child’s origins;

vi)  the living conditions of children in the institutions;

vii)  information regarding contacts in the State of origin (institutions, Central
Authority, competent authorities);

viii) its relations with those authorities;

ixX)  the requirements with respect to follow-up reports;

X)  the waiting periods;

c) the breakdown of costs for an adoption with the State of origin;*®’

d) copies of (or information about) agreements with orphanages or other agencies,
if such agreements are permitted by the State of origin;**®

e) the conditions of collaboration with the representatives and co-workers in the
State of origin. They should specify the qualifications, tasks and remuneration of
such representatives or co-workers;™® and

f) the statutes, regulations, procedures and practical information relating to
adoption in the State of origin. These documents should be filed in the official
language of the State of origin and the copies should be certified. The documents
should be translated into the official language of the receiving State (the
accrediting State).

7.4 Monitoring and supervision of accredited bodies

283. As part of its process for developing an accreditation system, each State should
develop the rules allowing for the monitoring and supervision of the accredited body, and
specify how these functions will be conducted and who will be responsible for them. The
State should allocate the resources necessary to perform these functions.

185
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In ltaly, the number of agencies already authorised to operate in a particular State of origin is a prescribed accreditation
criterion: Resolution No 13/2008/SG, Art. 14(1), available in English at < www.commissioneadozioni.it > under “Legislation”
(last consulted 14 February 2012).

This is a requirement in many receiving States. See, in general, responses to question No 11 of the 2009 Questionnaire,
supra, note 6.

Id.

This is a requirement in some receiving States. See, for example, the responses of Belgium (Flemish and French
Communities), Canada (Manitoba, Ontario and Quebec), Denmark, France, Italy, Norway, Portugal and Sweden to question
No 11 of the 2009 Questionnaire, ibid.

This is a requirement in some receiving States. See, for example, the responses of Belgium (Flemish and French
Communities), Canada (Manitoba, Ontario and Quebec), France, Italy, Norway, Portugal and Sweden to question No 11 of
the 2009 Questionnaire, ibid. New Zealand indicated at the time of the submission of its response to the 2009 Questionnaire
that it will also be a future requirement in New Zealand, see response to question No 11 of the 2009 Questionnaire, ibid.
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284. Article 11 c) of the Convention specifies that the competent authority should supervise
accredited bodies at least as regards their composition, operation and financial situation. Each
State will need to develop more detailed supervision criteria in order to meet that obligation.

285. States are encouraged to implement certain good practices regarding supervision of
bodies, such as:

a) enact and enforce regulations concerning accreditation, approval or supervision
that are precise, transparent and enforceable;

b) effectively communicate those regulations to the adoption community, to other
States and to the public to encourage transparency and accountability;

c) retain State control of supervision functions;
d) provide adequate and appropriate resources to perform the supervisory functions; and

e) retain control or supervision of the parts of the adoption process that are most
prone to abuse or exploitation.*

286. As part of its supervisory functions, and because the accredited body is performing the
Convention functions in the place of the Central Authority, the competent authority ought
also, where necessary and appropriate, to provide the accredited bodies with the best
possible professional support in connection with their duties, for example the establishment
of an effective partnership to provide the accredited bodies with tools, assistance and
training, including training on how to apply the 1993 Hague Convention.*** That partnership
would be directed towards achieving the difficult balance between supervision and support.

7.4.1 Who can supervise accredited bodies?

287. In practice, each body should be subject to regular supervision by the competent
authorities of its State." Accordingly, supervision and review of activities require the
establishment of suitable tools by the competent authorities of each Contracting State.

288. In the majority of cases, the Central Authority is designated as the competent
authority.*® Certain States have nonetheless chosen to designate a different competent
authority to perform those duties.**

289. Even if the Central Authority is not designated by the State as the competent authority in
charge of supervision of accredited bodies, it remains nonetheless concerned with the
effectiveness of the procedure for accreditation as part of its general obligations to “promote
co-operation amongst the competent authorities” of its State and “eliminate any obstacles” to
the operation of the Convention.** For those purposes, the Central Authority could organise
working meetings with the accredited bodies on a regular basis, make occasional visits to their
corporate offices, and also plan regular meetings with the authority that issues accreditation.

290. The role of the State of origin’s authorities in the supervision of foreign accredited bodies is
also important: after authorising a foreign accredited body to operate on its territory, a State of
origin should evaluate the activities of each body on a regular basis and report its observations to
the receiving State. If the circumstances require and the State of origin sees fit, it may suspend
or cancel the authorisation and inform the receiving State and the accredited body.**

190

101 See Guide to Good Practice No 1, supra, note 22, para. 207.

See, for example, the practices of Canada (Quebec) and Italy, discussed in their respective responses to question No 15 of
the 2009 Questionnaire, supra, note 6.

See Explanatory Report, supra, note 19, paras 263-264, and Report of the 2000 Special Commission, supra, note 47,
Recommendation No 4.

See the responses to question No 18 of the 2009 Questionnaire, supra, note 6.

This is the practice in the United States of America; see response to question No 18 of the 2009 Questionnaire, ibid.

Art. 7.

See International Social Service, “Accredited Adoption Bodies of receiving States — AABs (ll): Indispensable Conditions and
Supervision of their Intervention”, Fact Sheet, No 39, July 2007, available at < www.iss-ssi.org >, p. 2.
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291. Adoptive parents may also contribute comments on the accredited body’s activities and
services. The supervising authority could obtain feedback from adoptive parents on the
adequacy of services provides by accredited bodies throughout the adoption process.*’

7.4.2 Supervising the operation of accredited bodies

292. Various aspects of the operation of accredited bodies, such as the organisational and
administrative operations, can be supervised. It is up to each State to define the means of
securing that supervision. The competent authority should ascertain that the accredited body
is able to perform its duties in a professional and competent manner.

293. In the context of Article 11, the act of supervision may include, but is not limited to, one or
more of the following: regular meetings between the supervising authority and the accredited
body,*® visits to the premises of the accredited body,**® or reporting by the accredited body on its
composition, operation and financial situation.® The accrediting or supervising authority can
impose any other necessary or desirable requirements which the accredited body must meet.***

294. The following methods of supervision are recommended:

a) Reports

295. An effective system of supervision requires regular reporting by the accredited body. It
was recommended at the Special Commission meeting of 2000 that:

“Accredited bodies should be required to report annually to the competent authority concerning in
particular the activities for which they were accredited. >

296. The production of annual reports should be a legal requirement in each State. That report
should cover the body’'s activities and financial accounts and be delivered promptly to the
competent authority for analysis. States may impose criteria as to the contents and form of the
report, and provide for action in the event of late delivery of that report, or of failure to produce it.

297. In order to secure more comprehensive supervision, there are other kinds of reports
such as mission reports (from visits to different States), training reports, incident reports, and
financial audits. Reports about the accredited body could also be sought from different
sources, including from authorities in the State of origin.

298. There are a number of ways to get this information. For example, the receiving State
could develop a questionnaire on the activities and performance of its accredited bodies, for
the State of origin to complete.”® The receiving State might also ask its embassies or
diplomatic representatives to provide reports from the State of origin in question. The

97 1n Switzerland, adoptive parents are now required to complete an assessment form for their accredited body after the
adoption. See the response of Switzerland to question No 36 of the 2009 Questionnaire, supra, note 6. In Italy, adoptive
parents complete an anonymous questionnaire in the year after the adoption is completed.

This is the practice in some receiving States and a State of origin. See, for example, the responses of Belgium (Flemish
Community), France, Germany, New Zealand, Spain and Sweden to question No 34, and the response of Burkina Faso to
question No 35 of the 2009 Questionnaire, ibid.

This is the practice in some receiving States. See, for example, the responses of France and Sweden to question No 34,
and of Canada (Ontario and Quebec), Luxembourg, New Zealand and Spain to question No 37, of the 2009 Questionnaire,
ibid.

This is the practice in some receiving States. See, for example, the responses of Canada, Denmark, New Zealand, Norway
and Sweden to question No 34 of the 2009 Questionnaire, ibid.

In the United States of America, supervision of adoption accredited bodies is conducted through a variety of means,
including through in-person (announced or unannounced) site visits, annual formal reporting and attestations of compliance
with accreditation regulations, the Convention and national implementing legislation; and through a handling process
administered by the Central Authority, but also through investigation of any other information about an accredited body that
becomes available to it. See the Code of Federal Regulations, 22 CFR Part 96, Subparts | and J. See also the response of
Italy to question No 34 of the 2009 Questionnaire, supra, note 6, where Italy notes a “complex computer network making it
possible to conduct systematic online monitoring of the work of the agencies and the adoption procedures”.

See Report of the 2000 Special Commission, supra, note 47, Recommendation No 4d.

See A Discussion Paper on Accreditation Issues, supra, note 4, p. 14.

198

199

200

201

202
203



66

prospective adoptive parents could also be asked by their Central Authority to complete a
questionnaire upon return to their home country, or when they apply for their child’s visa.**

299. A survey of the adoptive parents’ experiences with their accredited body, both in the
receiving State and in the State of origin, could be beneficial. This might be co-ordinated
between the two States concerned when considering future co-operation.

300. All the information provided by the accredited body to the Central Authority or the
supervising authority should be recorded. In addition, the supervising authority should record
and summarise its analysis. This information is essential for the future evaluation of any
request by the accredited body to renew its accreditation or authorisation.

301. All the observations by the supervising authority should be noted, mentioning good
practices as well as poor practices and also containing proposals to improve an accredited
body’s operation.*® In addition, reports on procedural defects which occurred in the State of
origin and in the receiving State should be prepared by the Central Authority of each State,
for discussions between them, as necessary and appropriate. The report may lead to
recommendations for improvements or demands for change which, if not complied with,
could lead to the withdrawal of the accreditation.

b) Inspection

302. Several States provide for other forms of supervision, including the inspection of the
accredited body’s offices.?*

303. An inspection means that an inspector will enter the premises of an accredited body and
may request or demand to see any document relating to the body’s operations and activities.
For this reason, the procedure must be regulated by the laws of the State concerned so that
each party knows and understands their rights and powers. To avoid being disruptive to the
accredited body, an inspection should be used on an occasional basis only.*”

304. Inspections may assume several forms such as inspections following receipt of a
complaint or report, and supervisory inspections, which may occur with or without notice.*”®

305. The purpose of an inspection is to ascertain that the State’s legislation is observed and
that there are no irregularities in the body’s operation. The inspection must be conducted by
an inspector designated and authorised by the competent authority. The State determines
the powers conferred on him or her, but an inspector must at least have the power to
examine any document connected with the body’s operations and activities, and may
demand copies of such documents.

306. Another form of inspection that should be demanded by the competent authority is the
financial audit, as suggested in Chapter 8.7.7%
c)  Monitoring the accredited bodies’ websites

307. The Central Authority (and the supervising authority, if different) should regularly check
the websites of the accredited bodies to examine the quality, accuracy and currency of their
information.”® Sometimes, false claims are made by accredited bodies. Details of costs
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See note 197.

See practices noted in the responses of Belgium (Flemish Community), Canada (British Columbia), France, Germany,
Luxembourg, Spain and Sweden to question No 44 of the 2009 Questionnaire, supra, note 6.

See the responses of Italy to question No 34 and of Sweden to question No 37 of the 2009 Questionnaire, ibid.

For example, in Belgium (Flemish Community), the Central Authority has the power to conduct an annual inspection. See
response to question No 34 of the 2009 Questionnaire, ibid.

For an example of these various forms, see the response of the United States of America to question No 34 of the 2009
Questionnaire, ibid.

In Canada (Manitoba) and New Zealand, in addition to the requirement for financial reports to be audited, adoption agencies
are subjected to a separate audit conducted by the Central Authority. See their responses to the 2009 Questionnaire, ibid.
(particularly question No 48).

For example, New Zealand, where websites are checked as part of an annual audit conducted by the Central Authority. See
the response of New Zealand to question No 46 of the 2009 Questionnaire, ibid.
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should be kept up to date, as should the information about States of origin where the
accredited bodies are active.

308. The Central Authority of the State of origin where a foreign accredited body is active
should also frequently monitor the website information of the accredited body to ensure that it
is up to date and accurate, in particular as it relates to information on the characteristics of
children in need of intercountry adoption, the adoption procedures and the transparency of
costs. See also Chapter 3.8 (Internet advertising).

d) A mechanism for complaints

309. One element for a system of supervision could be to establish a mechanism to receive
and record complaints concerning accredited bodies. Prospective adoptive parents in
particular may have a bad experience with an accredited body, such as misleading
information, escalating costs, a lack of support in the State of origin. Individuals or authorities
in the State of origin may also use the complaints mechanism, but the authorities in the State
of origin should contact the receiving State’s Central Authority directly when there are
problems with an accredited body.

310. The accredited body should have a policy for dealing with complaints about staff, paid
and unpaid workers, and the organisation itself.?* The policy and procedure to make a
complaint should be explained to prospective adoptive parents. Likewise, the competent
authority should provide for a mechanism to receive and process complaints relating to the
operation of accredited bodies.?*?

311. If prospective adoptive parents make a complaint about an accredited body, it will need
to be investigated properly. The complaint may indicate a serious systemic problem.

e)  Other forms of monitoring or supervision

312. To supplement the inspections and reports, and as is already done in certain States,
monitoring may be carried out in other ways by the competent authority, for example, by
means of regular meetings with the accredited bodies (as a group or individually).*® A
Central Authority also has the opportunity to monitor standards when it reviews an adoption
file before giving agreement under Article 17 c).

313. The receiving States should also undertake missions or visits to assess the activities of
accredited bodies in the State of origin and to understand the current situation of intercountry
adoption there.**

f) Reporting to the State of origin

314. The authorities of the State of origin should, to the extent possible with their available
resources, maintain some monitoring and supervision of foreign accredited bodies.”™ This
may be achieved on a regular basis through Central Authority involvement in reviewing the
dossiers of the prospective adoptive parents and through the matching process. It may also
be achieved through a system of licensing the representatives of the foreign accredited

21 10 a number of States, consideration of an adoption body's complaints handling procedures is part of the accreditation
decision-making process. See, for example, the response of Canada (British Columbia) to question No 18 of the 2009
Questionnaire, ibid., and the Code of Federal Regulations of the United States of America at 22 CFR 96.24 (b)(3), which
provides that “[t]o evaluate the agency or person’s eligibility for accreditation or approval, the accrediting entity must [...]
[clonsider any complaints received by the accrediting entity [...]".

An example of this practice is the United States of America, where the Central Authority maintains a web-based complaints
registry which is supported by prescribed complaints handling procedures imposed as a condition of accreditation. See the
response of the United States of America to question No 34 of the 2009 Questionnaire, supra, note 6.

See supra, note 198.

See the responses of Denmark and Sweden to question No 35 of the 2009 Questionnaire, supra, note 6.

See, for example, the responses of Brazil, Burkina Faso, Chile and Lithuania to question No 34 of the 2009 Questionnaire,
ibid. In Chile, all foreign accredited bodies have to present a report every year to the Chilean Central Authority, which is also
the competent authority for authorising these bodies to work in Chile. After analysing the reports, the Central Authority
arranges a meeting with all the authorised foreign accredited bodies together where the results of their activities are
compared.
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bodies. When foreign accredited bodies have an office in the State of origin, supervision of
the kind conducted in the receiving State is desirable.

315. A State of origin is placing a great deal of trust in an accredited body to act in the best
interests of the children of that State. Therefore, a foreign accredited body that is authorised
to act in the State of origin should be accountable for its activities to the authorities in that
State. Ideally, the State of origin will have some criteria for authorising foreign accredited
bodies to perform adoptions. One criterion should be a requirement for the accredited body
to report on its activities. The State of origin should at least receive the annual report that the
accredited body submits to its own accrediting authority. As part of their co-responsibility for
accredited bodies, the authorities in the States of origin should inform the Central Authorities
of the receiving States of the positive and negative aspects of their accredited bodies’
activities.*® This is essential information for the procedure of re-accreditation or to maintain
accreditation, as provided for in Article 10. Receiving States should make every effort to
obtain this information before granting a renewal of the accreditation or authorisation.

7.4.3 Financial situation of accredited bodies

316. A major element in the monitoring of accredited bodies consists of reviewing their
financial situation. Non-profit objectives are one of the criteria for accreditation of a body, as
required by Article 11 a) of the Convention. This very specific criterion justifies heightened
financial supervision, and Articles 8 and 32 of the Convention specify the aspects to which
the supervision must relate:

e improper gains (whether financial or material);
e the collection of reasonable fees; and

e reasonable remuneration for members of the accredited bodies in relation to
services rendered.

317. The competent authority should require an annual financial report. Various other
methods should be contemplated to secure compliance with this requirement, e.g., the
production of the report is one condition to obtain and maintain accreditation. These issues
are considered in more detail in Chapter 8 (The costs of intercountry adoption).

7.4.4 Restrictions may be imposed on accredited bodies
318. In order to protect the child’s best interests and meet the objects of the Convention,
States may impose restrictions on accredited bodies. Some examples are:

a) alimit on the number of States where the accredited body may work;

b) alimit on the number of registrations of prospective adoptive parents:

i) when accreditation is granted to a body, one way of reducing the pressure
on the States of origin is to restrict the number of registrations of
prospective adoptive parents which may be accepted at the beginning of
operations, and to increase the number gradually depending on the need
and quality of the adoptions;?*’

216 See, for example, the practices of the Central Authorities in Denmark and France, referred to in their respective responses
to question No 35 of the 2009 Questionnaire, ibid.

" canada (Quebec) restricts new accredited bodies, and existing bodies dealing with a new State, to five adoptions. Before
that restriction is lifted, the first adoptions are evaluated in collaboration with the prospective adoptive parents, the body and
the Central Authority.
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i) the accredited body is responsible for accepting only the number of
registrations of adoptive parents that will allow for a reasonable waiting
period to complete the adoptions;**®

c) aban on advertising on the body’s website about particular children;**®

d) aban on disclosure of personal information relating to adoptable children;?*° and

e) suspension of registrations owing to exceptional situations in the State of origin
that do not affect the standing of the accredited body.

7.45 Sanctions for breach of conditions

319. Once the accreditation and authorisation have been obtained, the accredited bodies
are required to comply with the statutes and regulations governing adoption both in the
receiving State and in the State of origin. They are also required to comply with the principles
and obligations of the 1993 Hague Convention, as well as any other relevant statute and
regulation connected with the process of intercountry adoption, such as alternative care prior
to an intercountry adoption. In addition, they must comply at all times with the conditions
required for the grant of their accreditation and the restrictions that have been imposed on
them, if any.

320. For the regulation of an accreditation to be effective, it is important that each State set
up a system of sanctions within its own implementing legislation. It is recommended that a
progressive system of sanctions be established. This means having lighter penalties, such as
warnings or fines, for less serious offences, and heavy penalties for more serious offences.
For instance, if the annual report is not provided, fines could be imposed; but if the body fails
to fulfil its obligations to prospective adoptive parents or commits a serious offence, its
accreditation may be suspended or withdrawn. A State of origin may also suspend or
withdraw the authorisation of a foreign accredited body for a breach of conditions or breach
of the Convention.

a) Cautions, fines or penalties

321. Each State may take any action it considers appropriate when there is a breach of
conditions, such as failure to produce a report, failure to provide updated information, refusal
to make necessary changes, unprofessional practices, or refusal of an audit. Any breach,
however slight, may be sanctioned by cautions, fines or penalties. For example, in ltaly, the
sanction of “official reproach” is used and if an accredited body receives several official
reproaches, its authorisation to work in a State of origin can be withdrawn.?* In the United
States of America, if an accredited body falls out of “substantial compliance” with federal
accreditation regulations, the accrediting entity must take the appropriate “adverse action”.
Adverse actions include requiring an accredited body or approved (non-accredited) person to
take a specific corrective action to bring itself into compliance; suspending or cancelling
accreditation or approval; and refusing to renew accreditation or approval.?*

322. States of origin should have access to information about any sanctions applied to an
accredited body in a receiving State, as the State of origin may have to reconsider its
relationship with that body.

218 See, for example, the Code of ethics of international adoption accredited bodies of Quebec (Canada), available at

< www.adoption.gouv.qc.ca > under “Certified bodies” and “Code of Ethics” (last consulted 14 February 2012), pp. 9 and 10.
See also the practice of the Netherlands to limit applications discussed in Annex 3, Section 2, of this Guide.

See, for example, the responses of Belgium (Flemish Community), Brazil, Norway and Spain to question No 42 of the 2009
Questionnaire, supra, note 6.

See, for example, the responses of Canada (British Columbia) and Denmark to questions Nos 41 and 42 of the 2009
Questionnaire, ibid.

See the response of Italy to question No 39 of the 2009 Questionnaire, ibid.

See the response of the United States of America to question No 39 of the 2009 Questionnaire, ibid.
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b)  Withdrawal or suspension of an accreditation

323. Withdrawal of accreditation ought to be contemplated only in the event of serious
misconduct by the body.?”® Depending on the misconduct, the accredited body may be
cautioned beforehand. Withdrawal should be justified if the body no longer meets the
conditions required in the receiving State or the State of origin or for any other reason
deemed essential by the competent authority. Co-operation is needed between the State of
origin and the receiving State to plan how to deal with the cases that were managed by the
accredited body in question if an accreditation or authorisation is to be suspended or
withdrawn.

324. If the competent authority decides to withdraw an accreditation, a strict procedure
should be followed, such as notification in writing to the body of intention to withdraw the
accreditation, with the possibility for the accredited body, before withdrawal occurs, to state
its case against the withdrawal.?** Provision must be made for another body or authority to
deal with the cases being managed by the accredited body. In addition, provision should be
made for the opportunity to appeal against any decision connected with withdrawal or
suspension of an accreditation.?*

325. In other situations, suspension may be contemplated, i.e., temporary suspension of the
accreditation and setting of a period for the body to remedy the irregularities with which it is
charged.”® On the other hand, upon expiry of the period, if the body has not responded
favourably to the competent authority’s demands, the accreditation should be withdrawn.

326. A new application for accreditation made by a body whose accreditation has been
withdrawn or which has previously been denied accreditation may be problematic: if
accreditation were granted in these circumstances, this could damage the Central Authority’s
reputation, as the accredited body’'s name is always associated with the Central Authority
through the delegation of functions. Of course, it may not be possible to refuse accreditation
to a body which meets the legal standards and requirements of a particular State. However,
the actual need for more accredited bodies in that State could be an important factor when
considering any request for accreditation or authorisation.?*

327. A State of origin is entitled to know the accredited body’s history, including any
sanctions applied to it, so as to make an informed decision about its possible authorisation to
work in that State.

7.4.6 Changes in composition of the accredited body

328. The accredited body should be bound to report to the competent authority any change
occurring during its accreditation, and in particular, changes in the personnel and officers.?*®

329. The purpose of reporting such changes is to ascertain whether the bodies continue to
be “directed and staffed by persons qualified by their ethical standards” and having suitable
training or experience to act in the field of intercountry adoption, together with the ability to
perform properly the assignments that might be entrusted to them.?®

223

oo See the response of Italy to question No 39 of the 2009 Questionnaire, ibid.

See, for example, the response of Spain to question No 39 of the 2009 Questionnaire, ibid. See also the legislation of New
Zealand (Adoption (Intercountry) Act 1997, sub-sections 19(1)-(3)); and the Code of Federal Regulations of the United
States of America at 22 CFR 96.76, where the accrediting entity must notify an accredited agency or approved person in
writing of its decision to take an adverse action against the agency or person. A similar practice is incorporated into the
authorisation process for foreign accredited bodies in the Philippines. See the Implementing Rules and Regulations on Inter-
Country Adoption (RA 8043), Art. VII.

See, for example, the legislation of Sweden (Intercountry Adoption Intermediation Act (number 1997:192), section 14).

See, for example, the responses of Canada (Quebec) and Sweden to question No 39 of the 2009 Questionnaire, supra,
note 6. A similar practice is incorporated into the authorisation process for foreign accredited bodies in the Philippines. See
the Implementing Rules and Regulations on Inter-Country Adoption (RA 8043), Art. VII.

See the practice of Sweden in Annex 3, Section 3, of this Guide.

This is a requirement in many receiving States. See, in general, the responses to question No 11 of the 2009 Questionnaire,
supra, note 6.

Art. 11.
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7.5 Renewal of accreditation

330. States should avoid the practice of automatic extension of accreditation without a
proper review.?*® Automatic extension is not considered appropriate or adequate for the
supervision and review of accredited bodies and for their accountability.***

7.5.1 Conditions for renewal of accreditation

331. Article 10 refers to both granting and maintaining accreditation. To maintain its
accreditation, and to be eligible for re-accreditation when the current grant is due to expire,
the accredited body must demonstrate its continued competence in intercountry adoption.

332. It is recommended that the review or the re-accreditation of accredited bodies should
be carried out periodically by the competent authority.?*

333. The application for renewal of accreditation should be forwarded to the competent
authority in reasonable time before expiry of the current accreditation. A special form for this
purpose could be developed by the competent authority.

334. The conditions for renewal of accreditation should be similar to those relating to the
original application for accreditation.**® The body is bound to provide any documents and
information requested by the competent authority within the period required.

335. Before renewing an accreditation, the competent authority should evaluate the work
and abilities demonstrated by the body during the previous accreditation. The evaluation
should include an examination of the body’s past history such as good practices or
complaints received, compliance with the laws and administrative rules specific to each
State, relations with the Central Authority and reports of its work in the State of origin.?*

7.5.2 Conditions for renewal of an authorisation

336. The renewal of an authorisation to work in a State of origin may also be sought at the
same time as the renewal of an accreditation.

337. As a matter of good practice, the receiving State should consult the authorities of the
State of origin to obtain information on the quality and professionalism of the accredited
body’s activities as demonstrated by the body during the previous period of authorisation.
This is also the appropriate time to evaluate again the needs of the State of origin for
intercountry adoption in general, and for the services of this accredited body in particular, in
order to justify the extension of an authorisation.*®

7.5.3 Duration of the renewal of accreditation

338. As for the first accreditation, the renewal of an accreditation should be granted for a
specific duration.**

20, many States the conditions of renewal are the same as for obtaining accreditation for the first time. See the responses of

Belgium (Flemish and French Communities), Canada (British Columbia and Ontario), Germany, Spain, Sweden and the
United States of America to question No 22 of the 2009 Questionnaire, supra, note 6.

See Adoption: at what cost?, supra, note 62, p. 43.

See Report of the 2000 Special Commission, supra, note 47, Recommendation No 4e.

See, in general, the responses to question No 22 of the 2009 Questionnaire, supra, note 6.

See, for example, the responses of Canada (Ontario) and New Zealand to question No 36 of the 2009 Questionnaire, ibid.

In Colombia, the competent authority (ICBF) reviews the performance of foreign accredited bodies against the evaluation
criteria as part of the accreditation renewal process. See the response of Colombia to question No 35 of the 2009
Questionnaire, ibid.

This practice is adopted in a number of receiving States. See, for example, the responses of Belgium (Flemish and French
Communities), Canada, Norway, Spain, Switzerland and the United States of America to question No 21 of the 2009
Questionnaire, ibid.
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339. The competent authority may decide to renew the accreditation for a briefer period if
the body is deficient in certain respects, e.g., if the body does not meet all the conditions for
renewal, or if the body has been in default during its previous accreditation, but these
defaults do not justify withdrawal of the accreditation. The purpose is to enable the body to
take remedial action. This approach enables the competent authority to perform closer
monitoring and to re-evaluate the accredited body’s position.

7.5.4 Refusal of renewal

340. Any application for renewal of accreditation may be denied if the competent authority
observes, in particular, that the initial requirements are no longer met; if the body’s
operations no longer comply with the principles and rules under the Convention and the
legislation of the receiving State and State of origin; or if the body has already been given
several opportunities to remedy its shortcomings and has failed to do so.*’

341. In the event that the renewal of an accreditation is refused, the competent authority
should have arrangements in place to manage or transfer the files, both active and
completed.*® Depending on the reasons for not renewing the accreditation, the body may be
given a reasonable period of time to enable it to complete some procedures.

7.6 Procedure for handling of files when services of the accredited body
are discontinued

342. The Central Authority and accredited body should develop procedures for the handling
of files in case the services of the accredited body are discontinued, e.g., through loss of
accreditation, or withdrawal of authorisation by the State of origin.

343. For active cases, the files may be handed over to the Central Authority or to another
accredited body. For completed cases, the files may be sent to the official archives.

344. The problems associated with a discontinuation of services should not result in
additional costs for adoptive parents. Where services have been paid for and not delivered,
the accredited body should refund the money to the adoptive parents or provide evidence
that the money has been transferred to another body that will provide the services.

345. If a receiving State cancels an accreditation or an accredited body ceases operations,
the Central Authority should promptly inform the State of origin and explain the reasons.
Such communications are very important to maintain a relationship of trust and confidence
between the two States.

237 See, in general, the State responses to question No 22 of the 2009 Questionnaire, ibid.
28 Italy, the Central Authority takes charge of the files.
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CHAPTER 8 — THE COSTS OF INTERCOUNTRY ADOPTION

346. The question of money and its influence on intercountry adoption remains one of the
most challenging issues in the area of child protection.

347. This chapter attempts to take a fresh look at costs of intercountry adoption and to
present a possible model for the classification and calculation of these costs.**

348. This chapter builds on the recommendations made in Guide to Good Practice No 1 in
Chapter 5 (Regulating the costs of intercountry adoption). In this chapter of Guide No 2 the
issue of costs will be related to accredited bodies and how they can achieve transparency
and accountability. The general principles of non-profit objectives and prevention of improper
financial gain are discussed in Chapters 2.3.2 and 2.3.3 of this Guide.

8.1 Concerns about costs

349. Owing to the pressure sometimes applied by receiving States on States of origin®° for
the allocation of children, the influence exercised by certain accredited bodies, and the
growing demand for children, some accredited bodies have on occasion been able to
influence the allocation process or “jump the queue” to obtain more speedy or favourable
allocations of children ahead of other waiting prospective adoptive parents. Many practices,
such as offering attractive financial inducements, result in a situation of unhealthy
competition among States, and also among accredited bodies. These practices do not focus
on the best interests of children. Indeed, children are frequently the first victims of that
outbidding process. The problems of competition were evident in 1993 when EurAdopt
adopted ethical rules for intercountry adoption: Article 25 provides that “[tjhe adoption work
should be carried out in such a way that competition for children or contacts should be
avoided”. The concerns are still valid, as shown, for example, by the “Nordic Approach to
intercountry adoption”. This Approach is a list of agreed practices to secure intercountry
adoption procedures based on ethics and responsibility adopted by the Nordic Adoption
Council.**

350. It must be observed that there is still unease among the international community in
using the word “competition” with respect to intercountry adoption. But as long as this issue
is not approached candidly, everyone will be complicit in allowing such bargaining situations
to continue.**

8.1.1 Limiting fees and costs

351. Some States are able to place legal limits on fees. Some States do not include a
“development aid contribution” in their fee structure, while others do. These practices alone
may lead to competition between States and between accredited bodies. This competition, in
addition to a lack of control over fees and costs, may lead to the illicit procurement of children
for adoption or other abhorrent means of obtaining children, including a “bidding war” to
obtain children for adoption. One receiving State has a guiding principle that “the more
money involved, the less likely are safeguards for adoptability to be observed”.

29 The original ideas of this chapter were written by Claudel Tchokonté, MBA, consultant for the Quebec Central Authority,
graduate of HEC Montréal. Lithuania, a State of origin, has indicated its intention to change its law to follow this model.

40 Examples of pressure are given at Chapter 12.3.1.

21 gee EurAdopt Ethical Rules and the Nordic Approach, supra, note 29.

242 See the response of Canada to question No 10(8) of the 2005 Questionnaire, supra, note 3.
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352. Many States of origin have expressed particular concerns about the apparent lack of
control by receiving States of the costs charged by their accredited bodies. For example,
some States of origin have reported that some accredited bodies charge for work that is
actually done for free by the Central Authority in the State of origin.**

353. One solution is for a State of origin to publish (on its website or by informing Central
Authorities and accredited bodies) its actual costs (fixed or known fees and costs of the
Central Authority and other public bodies) and its estimated costs for services provided by
others.” Any services that are provided free of charge should be noted. At the same time,
accredited bodies should be required to publish their real fees and costs, including the costs
for each State of origin.**®

354. States of origin say that they do not know what is the normal practice for charging in
the receiving States, nor do they know what is reasonable. The receiving State and the State
of origin should, before granting any authorisations, begin their co-operation by an exchange
of information on the real costs. The information should be published as widely as possible to
achieve maximum transparency.

355. Receiving States (Central Authorities and accredited bodies) could assist States of
origin in this regard by providing clearer information about costs to prospective adoptive
parents and publishing the costs on their respective websites to facilitate broader access to
this information. In particular, it would be helpful to see a breakdown of costs, rather than
simply an estimate of the total cost to adopt from certain countries.

356. The breakdown of costs could reflect the following:

e mandatory costs in the receiving State relating to:

preparation courses for parents;
¢ legal fees or documents;
e medical fees or documents;
e preparation of the dossier;
e other services or functions; and
¢ post-adoption functions;
e mandatory costs in the State of origin relating to:
e administrative fees;
o legal fees;
e medical fees; and

¢ child care (maintenance of the child after matching).

357. All of the functions and services in the receiving State which must be paid for are noted
at Chapter 5.2.2. Some of these costs are also noted in Table 1 of this chapter for
calculations in specific countries.

23 1 one case, an accredited body charged USD 3,000 for matching that was actually done by the Central Authority. Another
accredited body charged USD 7,000 for a co-operation project that was never carried out. When the State of origin raised
these issues with the Central Authority of the receiving State it was told that accredited bodies are independent and may
charge what they like.

244 See the practice of Colombia in Annex 2, Section 1, of this Guide.

245 See, in general, the State responses to question No 49 of the 2009 Questionnaire, supra, note 6.
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8.2 Convention obligations

358. The Contracting State and the Central Authority have a particular responsibility to
regulate the costs of intercountry adoption by taking measures to prevent improper financial
gain or other gain and to deter all practices contrary to the objects of the Convention.** All
other entities involved in intercountry adoption, in particular accredited bodies, have a
responsibility to support and comply with any such measures.

359. The Convention in Article 32 allows for the payment of professional fees and services
rendered for intercountry adoption, and it refers specifically to bodies involved in an
adoption.**’

360. According to that Article, the costs demanded by an accredited body in an intercountry
adoption should be reasonable and not unreasonably high in relation to the services
rendered. Those services, and the related costs, are connected with the steps taken in the
receiving State and in the State of origin of the child to be adopted.

361. This chapter suggests some good practices that would allow creation of a framework
determining what is reasonable, to boost improved collaboration between States, improved
collaboration among accredited bodies, and improved collaboration with the various service
providers involved in the process of intercountry adoption. These practices would thereby
favour improved control over the costs of intercountry adoption in the States of origin and the
receiving States. The chapter refers to various sensitive situations or abuses and is also
accompanied by annexes highlighting various kinds of costs, and suggesting a cost-setting
methodology.

8.3 Types of costs related to accredited bodies

362. In order to better understand the wide range of costs connected with intercountry
adoption and paid for by prospective adoptive parents, it would be useful to classify them.
For instance, they could be seen from the point of view of prospective adoptive parents and
from the point of view of the accredited body.

363. From the point of view of prospective adoptive parents, costs can be divided into two
categories. The first category relates to the direct costs of the adoption; the second category
is not a cost of adoption and should not be characterised as such.

364. The first category relates to the payment to accredited bodies for adoption services or
payments to governmental authorities and would therefore include: (1) the costs incurred in the
receiving State; (2) the cost of steps taken in the State of origin, including the costs for the
child’s medical record and social or family background report; (3) the cost of the prospective
adoptive parents’ travel and stay in the child’s State of origin; and (4) post-adoption costs. **°
The detailed contents of each class are set out in Annex A of this chapter. Many of these
services can be carried out by adoption bodies, but this varies according to each State.

365. The second category relates to contributions and donations, whether mandatory or not,
made by the prospective adoptive parents to support children’s welfare and protection
services in the State of origin and some co-operation projects. **° This second category of
payments of the adoptive parents cannot be considered as a cost of the adoption. It is a
contribution to child protection services, and as such, it is discussed in Chapter 9
(Contributions and donations).

26\ g
247 See also the discussion at Chapter 2.3.3 on the Principle of preventing improper financial gain.

248 This division is based on the model of the Central Authority of Quebec (Canada).

249 See also Guide to Good Practice No 1, supra, note 22, Chapter 6 (The national child care context and national adoption).



76

366. From the point of view of the accredited bodies, there are costs that must be met by
accredited bodies and recovered from the fees paid by prospective adoptive parents in the
above-mentioned categories. These costs consist of: (1) basic operating costs of the
adoption body; (2) fees of representatives and co-workers of the adoption body in the State
of origin; (3) other costs of services (fees of professionals and co-workers who are not
employees of the adoption body); and (4) travel costs of accredited body staff for their work
in the States of origin and in the receiving State, as well as travel costs of representatives
and other partners from the State of origin when they are visiting the receiving State. These
costs are analysed in detail below. See also Annex B of this chapter, Table 1.

367. When using the method proposed in this chapter, the Central Authority of the receiving
State ought to be able to determine, for each accredited body, the total cost of an adoption in
a given State. The object is to determine what it costs for an accredited body to carry out an
intercountry adoption in a given State. Thus it is the sum of all the costs borne to complete
an adoption case. Accordingly, the accredited bodies would inform the Central Authority in
clear terms of the following:

a) their fixed costs (overhead expenses) — i.e., the costs borne, irrespective of the
number of cases to be handled, such as salaries, rent, insurance costs; and

b) their variable costs, which are those directly connected with the number of cases,
such as translation costs.

368. Awareness of that total cost would allow the competent authority to ascertain that the
administration and co-ordination charges demanded by accredited bodies are reasonable for
a particular State. A practical example of a costing exercise is given in Annex B of this
chapter.

8.3.1 Basic operating costs of the accredited body

369. Operating costs are the operating overheads or fixed costs of the accredited body. In
other words, the costs that are assumed regardless of the body’s volume of activity, such as
the salaries of managers, professional staff and administrative staff, rent, insurance costs,
office equipment and materials. These costs could also exist in the State of origin, if the
accredited body has offices there.

370. The accredited body should follow sound management practices, based on a concern
for effectiveness and efficiency. Depending on its size and the number of countries where it
IS active, its operating costs could differ from another accredited body; however, the costs
should be reasonable.

371. The Central Authority or supervising authority is responsible for ensuring that these
costs are reasonable, and could provide accredited bodies with guidelines to help them in
developing their financial forecasts.

372. In order to fund themselves, the bodies could have recourse to four possible sources,
as shown for example in the Italian model:*° (1) the fees for establishment of the case file
required of prospective adoptive parents; (2) the annual fees collected from members of the
accredited body;*** (3) subsidies;*** and (4) donations to the accredited body.*** See also
Chapter 3.7 (Subsidies granted to accredited bodies).

20 gee the response of Italy to question No 47 of the 2009 Questionnaire, supra, note 6.

251 . ) - . . —— -
Some accredited bodies require prospective adoptive parents to become members of the organisation as a pre-condition to
providing adoption services. Many prospective adoptive parents remain members long after their adoption is completed.
See supra, note 81.

23 Eor example, Terre des hommes requests a contribution to the overhead costs of the body after the child has arrived in the
family. The contribution is proportionate to the family’s income and does not exceed 5,000 Swiss Francs.
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373. As mentioned above, the amounts demanded of prospective adoptive parents ought to
allow funding of the body’s operation as well as funding of a financial reserve to meet its
other financial obligations. It is on the basis of all these elements (operating costs, financial
obligations, subsidies), therefore, that the Central Authority ensures that the amounts
demanded are reasonable.

8.3.2 Remuneration of representatives and co-workers of the accredited
body in the State of origin

374. The Convention’s prohibition on improper financial gain in Article 32 is a general
principle that applies to everyone, including representatives and co-workers. Similarly, the
rules concerning reasonable fees (Art. 32(2)) apply to any “persons involved in the adoption”
such as representatives and co-workers. Therefore it is necessary to apply general ethical
standards to develop good practices as to what is meant by “reasonable”.

375. One example comes from Article 20 of the EurAdopt Ethical Rules which provides that:

“The organisation is responsible for the working methods of its representatives and co-workers.
Representatives and co-workers who might influence the number of children placed for adoption
should not be paid on a per case basis. The salary paid to representatives and co-workers by the
organisation should be reasonable, taking into consideration the cost of living of the country as well
as the scope and terms of the work undertaken.”*>*

376. As a matter of good practice, the accredited body’s representatives and co-workers in
the State of origin ought ideally to be salaried employees having a monthly remuneration and
fully-fledged members of the accredited body’s payroll, and not compensated on a per case
basis. However, if the service provided is very irregular owing to the low volume of adoptions,
payment to the representative on a case-by-case basis could be contemplated if it is certain
that the payment does not include an incentive fee or a contingency fee for each child
located or placed for adoption, or other practices to influence the number of adoptions.
However, it is important to have the option to change the conditions in the agreement if the
work situation changes.

377. The form of remuneration should be an agreed annual salary, determined according to
the tasks to be performed, the skills required and the local employment standards in force in
the State of origin for similar positions.?*® It is important, therefore, for the accredited body to
have, for these classes of positions, information regarding the level of salaries, social
security benefits, additional compensation, and reimbursement policies for travel expenses
(hotel, transport, meals).

378. The accredited body in the receiving State may be acting responsibly in paying the
representative an appropriate local-level salary, but the same representative could be
working for other accredited bodies, and receiving different amounts from them. The
representative may favour the body which pays the most. Co-operation between authorities
in the State of origin and accredited bodies is encouraged when selecting and contracting
representatives to establish an appropriate range of fees and to protect against improper
financial gain. In the contract of employment, the representative ought to declare with which
other accredited bodies he / she is working, or intends to work.

54 gee EurAdopt Ethical Rules, supra, note 29.
® For example, the methodology of compensation of local staff of Canadian embassies and other diplomatic missions in a
given country consists, first, of a classification of positions to be filled, then of a payroll enquiry conducted by a specialist
firm, which checks and collates the data relating to salaries, holidays and welfare benefits provided by public and private
local employers. These local comparable data then allow determination of a level of compensation by position for that
country.
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379. In order to protect the integrity of intercountry adoption and to reduce risks of
corruption, the salary offered to the representative could be a little higher than a local
reference salary, within reasonable limits. The States Parties to the Convention should agree
upon a reasonable percentage of salary for any higher amount to be paid.

380. A salary-based form of remuneration could minimise or eliminate potential situations
where pressure is applied for the allocation of children. This kind of compensation could also
favour the correct observance of waiting lists, without concern for money from “expediting
fees” or similar inducements.

381. The authorities in the receiving State and the State of origin may co-operate and
exchange information to determine what is a reasonable remuneration for the representative
and co-workers. Observance of these standards could become one of the criteria for the
accredited body to obtain and maintain its accreditation.

8.3.3 Other costs of services (fees of professionals and co-workers
who are not employees of the accredited body) and travel costs

382. The cost of services will include the fees of professionals (lawyers, notaries, doctors)
and other co-workers (drivers, translators, interpreters) both in the receiving States and in the
States of origin. It also includes travel costs of staff or other service providers.

383. In order to avoid monopolies and to obtain reasonable prices, the accredited bodies
could identify and collaborate with more than one service provider for each kind of service.
They should compare costs and try to obtain the best value for each kind of service. The
terms of collaboration with those professionals would then be forwarded to the Central
Authorities of the receiving State and State of origin, at the time of the application for
accreditation or renewal of accreditation, or the application for authorisation, as the case may
be. The accredited body should, on a regular basis, re-evaluate the costs and the quality of
the service provided.

384. The level of fees should be determined by comparison with local procedures and
services requiring a similar type and amount of work.*® Humanitarian organisations,
international non-profit organisations, and national professional bodies could be sources of
references that would assist in setting the acceptable levels of compensation in each State.

385. The costs of services should take into account the fact that several legal advisers may
be involved in the process to avoid any conflicts of interest. Legal advisers who represent the
prospective adoptive parents should not also represent the child or the accredited body in the
same proceedings. The contract binding the adviser to the accredited body should state this
clearly.

386. As regards medical examinations or treatment, the accredited bodies should aim at the
best quality standards at reasonable costs. The level of fees should be comparable to that
demanded of local patients. However, specific requirements, such as fluency in a foreign
language or the need to draw up certificates in writing according to international standards,
could justify higher fees.

387. As regards translations, if the legislation and adoption procedures of both the receiving
State and the State of origin so allow, translation of documents could be carried out where it
Is cheaper and of good quality.

388. As with the remuneration for representatives, it is recommended that authorities in the
receiving State and the State of origin co-operate and exchange information to determine
what is an appropriate range of fees for different types of professional services.

26 See, for example, EurAdopt Ethical Rules, supra, note 29, Art. 21: “Fees charged to the organisation by professionals
should be commensurate with the work carried out.”
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8.4 Transparency of costs

389. In order to achieve transparency, the amount of the costs for each service should be
fixed and notified in advance to prospective adoptive parents.*’ Therefore, each accredited
body should disclose details of the costs of adoption for each of the States for which it is
accredited and authorised to work.**® This will be possible using the models proposed in
Annex B of this chapter. This information might also help the prospective adoptive parent to
make an informed decision regarding their choice of an accredited body to assist them.

390. Each accredited body should also publicise the detailed offer of services rendered by
professionals, both in the receiving State and in the State of origin, taking care to state the
nature of the service, the professional in charge, and the cost.”® The advantage of this
practice would be to encourage consistency among the various service providers, based on
the quality of service and not on a mere financial bidding process. This would have the
further benefit of enabling the Central Authority to better evaluate the accredited bodies’
performance in relation to the real objective of intercountry adoption.

391. The Central Authority of each State should take responsibility for enquiring into and
obtaining information about actual costs, including any costs of processing documents by
competent authorities in their State, and any changes in costs. They should then make public
all the costs of adoption, listed by accredited body and by State. Colombia®® is a good
example in this respect, as the Central Authority publishes on its website the detailed costs
of foreign accredited bodies, regardless of origin.

392. Copies of agreements on fees and contributions paid by the foreign accredited bodies
in the State of origin should be presented to the Central Authorities in both the receiving
State and the State of origin.

393. The prospective adoptive parents should be able to know in a detailed and fully
transparent manner the amounts that are directly connected with the intercountry adoption.
Any contributions or donations for child protection services and co-operation projects in the
State of origin must be kept completely separate from the intercountry adoption costs.?*
Another mechanism to enhance transparency of costs is to require invoices or receipts in the
name of the applicant family when the accredited body or its representative or co-worker
provides a service.

394. Achieving transparency in costs is an important goal of co-operation between States.
States of origin are keen to see more public information given about costs in both States of
origin and receiving States, as they fear that some accredited bodies misrepresent to
prospective adoptive parents the real costs in the State of origin.*®* Prospective adoptive
parents want more public information about costs because they want to know that they are
paying reasonable costs for services provided and not inflated costs.

%7 This principle is based on the Report of the 2000 Special Commission, supra, note 47, Recommendation No 10, in relation

to financial contributions not connected with the actual costs of an adoption. See, in general, the State responses to
questions Nos 48 and 49 of the 2009 Questionnaire, supra, note 6. In some States, fees are set by the accredited bodies
alone (for example, Finland, Germany, New Zealand, Norway, Portugal and the United States of America), or with the
approval of the competent authority (for example, Belgium (Flemish Community), Canada (British Columbia), Spain and
Switzerland). In other States, fees are set by the competent authority in consultation with the accredited bodies (for
example, Canada (Manitoba) and ltaly).

See Report of the 2000 Special Commission, supra, note 47, Recommendation No 8. See also the State responses to
question No 50 of the 2009 Questionnaire, supra, note 6.

This detail may be set out in the contract or agreement that some States require accredited bodies to sign with prospective
adoptive parents. See the State responses to question No 14 of the 2009 Questionnaire, ibid.

See the response of Colombia to question No 49 of the 2009 Questionnaire, ibid. This practice is further discussed in
Annex 2, Section 1, of this Guide.

See the Conclusions and Recommendations adopted by the Third Meeting of the Special Commission on the practical
operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry
Adoption (17-25 June 2010), available on the website of the Hague Conference at < www.hcch.net > under “Intercountry
Adoption Section” (hereinafter, “Conclusions and Recommendations of the 2010 Special Commission”), Recommendation
No 2.

See, for example, the responses of Burkina Faso and Colombia to question No 55 of the 2009 Questionnaire, supra, note 6.
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8.5 Payment of costs

395. The prospective adoptive parents should, to the extent possible, pay for all expenses
involved in the adoption, through the accredited body. They should avoid paying anything to
a third party directly.?®® This approach will help protect prospective adoptive parents from
exploitation by those persons seeking improper financial gain from the adoption. All costs
and other expenses involved in the adoption procedure should be included in the amount
that the prospective adoptive parents pay to the accredited body. This includes remuneration
for representatives, lawyers and interpreters in the State of origin. Everything would therefore
be paid directly by the accredited body to the State of origin and not by the prospective
adoptive parents when they travel to the State of origin.

396. The prospective adoptive parents must be informed of the risks of paying for services
directly in the State of origin (except for accommodation and some transports) and strongly
discouraged from doing so. If they are asked to pay anything extra connected with the
adoption procedure, they should immediately report it to their accredited body in the
receiving State and legal representative of their accredited body in the State of origin. They
should also report it to their Central Authority in the receiving State as well as the Central
Authority in the State of origin, if possible.

397. Accredited bodies should be seeking the best possible costs for the prospective
adoptive parents. By paying all costs through the accredited body, it acquires some
bargaining power, thus enabling it to negotiate reasonable prices for the professional
services to be provided, both in the receiving State and in the State of origin, such as the
prospective adoptive parents’ accommodation and travel costs, the costs of lawyers and
notaries, and translation fees.

398. Transfers of funds between the accredited bodies and prospective adoptive parents, or
between accredited bodies and domestic and foreign service providers, should always be
carried out in a manner allowing them to be traced (preferably it should be made by a
transaction which is recorded and accounted for).

399. Any expense connected with the adoption process should be accompanied by
supporting evidence for the prospective adoptive parents. The accounting format used by the
accredited body should also allow for such documents to be archived and easily accessible
for auditing and other purposes.

8.6 Reasonable costs

400. In matters of intercountry adoption, the accredited bodies may have different strategies with
respect to services. For instance, they may offer a variable range of services, or a more or less
elaborate customer approach, enabling one accredited body to stand out from the others, resulting
overall in different costs. The Central Authority should, however, retain responsibility for evaluating
whether the costs demanded by the accredited body are reasonable.

401. To assess what is reasonable, several factors need to be considered: the quality and
extent of the service provided; the complexity of the case (including the procedures in the State
of origin); a comparison with costs charged by a similar body for the same State of origin. Central
Authorities themselves can contribute to the debate on what is reasonable by making available
on their websites the costs in their own States. Other States can then use this information in their
own assessments. In one receiving State,** the cost in that State is the same for all prospective
adoptive parents, regardless of which State of origin is chosen. This approach is a solidarity
principle between accredited bodies. It means the choice of States of origin is not influenced by
costs imposed in the receiving State (of course, the costs in different States of origin will vary).

263 See, for example, the trust account system used in Ontario, which is described in the response of Canada (Ontario) to
question No 51 of the 2009 Questionnaire, ibid. A similar system is implemented in Quebec.
Norway.
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402. In order to define what is a reasonable cost, the Central Authorities of receiving States
should be aware of the costs of services in their own State. They should be able to advise
adoptive parents of the upper and lower limits of reasonable costs. The Central Authorities
should also be aware of the following costs in States of origin. It is up to the accredited
bodies to have that information and provide it to the Central Authority at the time of the
application for authorisation to work in the State of origin:

e the cost of an intercountry adoption in a given State of origin;

e the salaries prevailing there, both for local staff and for foreigners, including
supplements based on custom (such as particular holidays and welfare benefits) or
required by law; and

e the fees paid to professionals for services provided in the States of origin similar to
those required for a national adoption case.

403. A few States of origin declare that in their country “adoption is without cost”. But
realistically no service can be provided without cost and in these cases, the State subsidises
the service, so that adoptive parents are not asked to bear any of the costs of those
services.”® As adoption work is a professional service that requires professional charges,
parents may be faced with costs for professional services that are not subsidised in an
otherwise “cost-free” system. For example, a Central Authority and public authorities may not
impose any costs for their services, but if a private legal adviser is needed by the prospective
adoptive parents, his or her services would not be free of charge.

404. It is understandable that accredited bodies charge an amount for services in excess of
the actual cost, as the margin so generated will allow them to set up a financial reserve
required for their financial security. The Central Authority should ensure, however, that this
margin is reasonable (see Annex B for the calculation of a reasonable margin). Having
regard to their legal form as non-profit entities, the consolidation of a financial reserve to
guarantee the financial security and long-term viability of the accredited body, as well as to
improve the provision of services should not be considered as inconsistent with the
Convention’s obligations in Article 11 that accredited bodies “pursue only non-profit
objectives.”

405. In the specific case of professional services provided in the State of origin, it would be
important not to treat them in the same way as services provided in the area of international
business transactions, and to ensure that the fees are consistent with the personal nature of
adoption. The accredited body ought therefore to submit to the Central Authority its
information about comparable costs for similar services in a given State of origin.

406. One possible approach to better circumscribe the costs in intercountry adoption would
be for the Central Authority, in collaboration with the accredited bodies, where possible, to
set the minimum and maximum amount for each kind of cost, according to the macro-
economic data in the receiving State and State of origin (in particular the gross domestic
product (GDP) per capita, average salary per class of employment).**® At the time of the
application for accreditation or authorisation, the accredited body would demonstrate that it
has that information and has included it in its presentation of the costs of intercountry
adoption. The main advantage of that practice would be to favour a reduction of potential
situations of improper gain.

25 For example, Brazil, Portugal, Thailand and Uruguay. In Thailand, adoptive parents only pay for the child’s passport and
medical fees.

%% 13 canada (Manitoba), the competent authorities impose a cap on the amount and type of fees that an adoption accredited
body may charge. These caps are set out in Schedule A to Adoption Regulation 19/99.
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407. The Central Authority in the receiving State should be more proactive in obtaining
information from the State of origin and accredited bodies about costs, and setting guidelines
for reasonable costs and fees.*’ Prospective adoptive parents should have easy access to
the guidelines to compare with charges imposed by their accredited body. A good practice
would be for the Central Authority in the receiving State to promote co-ordination between
accredited bodies working in the same State to standardise processing costs and set
reasonable costs.

8.7 Accountability of bodies and control of costs

408. The accountability of accredited bodies for their activities (including financial activity)
could be reflected in the requirement of disclosure to the Central Authority, regarding the
manner of performance of their duties, any problems arising and the action taken to deal with
problems. The discussion of accountability (Chapter 2.3.5: Principle of accountability of
accredited bodies, and Chapter 7.4: Monitoring and supervision of accredited bodies)
examines possible actions to be taken when an accredited body breaches the conditions of
its accreditation.

409. The annual report is the most effective means for that disclosure. It should include
financial statements checked by an independent auditor and all the relevant information in
connection with the latest year of operation, such as major changes and exceptional
events.”® The financial statements should also cover the accredited bodies’ activities in the
States of origin as well as in the receiving State.

410. The effective review of costs is a crucially important aspect of accountability. An
effective review should involve an accounting and financial audit®®® (the modern form of
review, checking, inspection, and supervision of accounts). The Central Authority of the
receiving State could, as part of its supervisory responsibilities, require regular audits of
accredited bodies in order better to evaluate their real financial ability to carry out
intercountry adoptions.*”

411. On the basis of a cost-benefit analysis, the cost of the audit should not exceed its
expected benefits. Accordingly, below a certain level of income for the body, the Central
Authority could decide to accept the filing of unaudited financial statements. However, such
statements should be carefully scrutinised.

412. Audits should be conducted by an independent expert, preferably designated by the
Central Authority or supervising authority. That independence would secure objectivity and
neutrality in the conduct of such audits. Reasonable prior notice could be given to the
accredited body subjected to an audit. Ideally, that audit ought to be conducted at least once
during the period of the body’s accreditation, and according to certain factors such as its
size, its volume of operation, its income, and the number of States of origin with which it is
authorised to work.

%7 1n Italy, costs incurred in the State of origin (including procedural costs and operating costs) are set by the Central Authority
after an agreement is made with the accredited bodies involved, and after a further verification of the costs. Alternatively, in
Belgium (French Community), these costs are, where possible, fixed by common agreement with the relevant authorities in
the State of origin and / or local partners before adoption arrangements with that State are finalised. See the respective
responses to questions Nos 47 and 48 of the 2009 Questionnaire, supra, note 6.

As stated in Chapter 6.6 in this Guide, a copy of the body’s financial report should be provided annually. See supra,
para. 265. As for the requirement to submit financial reports to independent auditors, see examples at supra, note 169. See
also Chapter 7.4.3 of this Guide.

This is an examination of the accredited body’s financial statements, designed to check their accuracy, regularity,
compliance and capacity to provide a fair reflection of the body. This examination is performed by an independent
professional known as an “auditor”.

For an example of the practice of carrying out an audit by the Central Authorities, see the responses of New Zealand to
question No 11, of Germany to question No 34, and of Denmark, Luxembourg and the United States of America to question
No 51 of the 2009 Questionnaire, supra, note 6. In other States, it is the responsibility of accredited bodies to arrange for
audits to be conducted by certified auditors (see examples at supra, note 168) or “independent” auditors (see, for example,
the responses of Canada (British Columbia, Manitoba and Quebec) to question No 34, and of Spain to question No 51 of
the 2009 Questionnaire, ibid.).
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413. Thus, the Central Authority could provide an accounting format®™* that could be followed
by all the bodies. That proposal would allow the keeping of identical books, and uniform
presentation of the financial information, which would be very useful for purposes of
comparison, one year with another, one body with another, one State of origin with
another.*

2 an accounting format is a set of rules for valuation and the keeping of records or accounts. Bookkeeping may be manual or
computerised.

2 In Italy, accredited bodies are required to draft accounts according to current legal requirements as well as the directives
and circulars issued by the various authorities concerned. See response to question No 51 of the 2009 Questionnaire,
supra, note 6.

27
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CHAPTER 8 — ANNEX A

Proposal for classification of costs
in the field of intercountry adoption

Category 1 — Costs incurred in the receiving State
Category 2 — Costs incurred in the State of origin
Category 3 — Travel costs

Category 4 — Post-adoption costs

Category 1 — Costs incurred in the receiving State

These costs consist of administrative costs such as membership fees, registration fees,
administration and processing fees, legal costs, psycho-social evaluation costs (the home
study report), training and education, the costs of the various immigration procedures and
certificates. They may include:

(1) Costs for services by the accredited body, such as:

fees for membership of the body;

fees for opening of the adoption case file;

programme development charges;

administration and file processing costs;

communication costs;

preparation, education and training programmes;

cost of translation of the prospective adoptive parents’ case file; and

records maintenance, including archiving and protection of confidentiality.

(2) Costs for services by third parties, such as:

certification of the case file;
legal fees;

preparation of the psycho-social evaluation on suitability to adopt (the home study
report);

notary’s fees;

legalisation of documents;

immigration procedures;

obtaining certificates (medical, birth, marriage, criminal record);
obtaining passports;

translations; and

health examination.
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Category 2 — Costs incurred in the State of origin

This category includes all the costs incurred in the State of origin except the prospective
adoptive parents’ accommodation and transport costs. These costs may also be imposed by
the accredited bodies themselves. They must include the following costs:

e administration and co-ordination;

e legal services (notary, lawyer, court costs);
e doctor’s fees for the child’s medical record;
e health examination of the child;

e translations;

e costs of the child’s maintenance; and

e updating of records.

Contributions to co-operation projects or donations: although not a cost of the actual adoption,
these costs may be imposed by the accredited body or the State of origin. The prospective
adoptive parents may be required to pay a contribution for co-operation projects and/ or
donations to orphanages or other public or private institutions connected with child protection.

Category 3 — Travel costs

These expenses are connected with the prospective adoptive parents’ travel in the State of
origin. These costs include:

e return air fare;
e accommodation costs: hotel and meals;
e single fare for the child;
e guide’s and interpreter’s costs, if appropriate; and
e travel costs within the State.
Category 4 — Post-adoption costs

This category concerns all expenses required to finalise an adoption case and those incurred
once the adoption has been completed. The costs include:

e translation of the judicial decision of adoption made in the State of origin;

post-adoption reports;
e translation of post-adoption report for the State of origin;
e certification of reports and transmission to the State of origin; and

e for non-Convention adoptions, legal costs associated with a motion for recognition
of a foreign judgment or ruling.””®

213 No additional procedure for recognition of an adoption decision is required for Hague Convention adoptions. Recognition is
automatic, as provided in Art. 23.
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CHAPTER 8 — ANNEX B

Sample calculation of the actual cost of an adoption and setting of the
amount charged to the prospective adoptive parents

In the course of its operations, an accredited body will generate two different types of costs:

o Direct costs: in other words, costs directly connected with the processing of a
particular case. These are accordingly all the resources consumed directly to
perform an adoption in a given State, such as salaries of the co-workers, fees for
the various professional services rendered in the receiving State and in the State
of origin. These costs are variable, i.e., they increase or diminish according to the
volume of adoption cases handled; and

e Indirect costs: these are costs to be shared among all the adoption cases
performed during the year. These are usually structural costs (rent, insurance,
electricity, advertising, salaries, etc.) and interest costs if applicable. In general,
these costs are fixed, i.e., they are not affected by variations in the volume of
activity, except in certain circumstances: a low volume of activity may require that
certain costs be mitigated or eliminated, e.g., by choosing smaller premises and so
reducing the cost of rent, while a high volume of activity may require an increase in
costs, e.g., by choosing larger premises and increasing the cost of rent.

The Central Authority may assess the costs of adoptions using the specific costs method
which is set out in the following tables. That method accordingly allows, in the presentation of
results, the separation of all the direct and indirect costs (variable costs and overhead costs)
incurred for a given State.

For that purpose, the accredited body should provide detailed information according to the
model table below (see Table 1). Once the actual cost has been determined, the accredited
body then knows the level of costs below which it has no incentive to offer its services. In
order to fund a reserve and secure its viability, the accredited body may set the costs that it
will charge to prospective adoptive parents. That total cost would take into account the
variable costs of services and correspond to the actual cost plus a reasonable margin for the
long-term viability of the body (the viability margin).

The Central Authority could then evaluate the reasonableness of the costs and viability
margin collected by the accredited body. In other words, the accredited body should
recommend a price enabling it to generate a margin on variable costs that is sufficient to
support the infrastructure (i.e., the overheads) and to fund a reserve.

Costs*™ = actual cost + viability margin = total cost x (1 + % viability margin).

2 See example of cost-setting in Table 2 of this Annex.



Table 1
Calculation of the total cost (in US dollars) of an intercountry
adoption (the data are hypothetical)
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State of State of State of Administration Total
origin 1 origin 2 origin 3

Variable costs

Legal costs in receiving State 500 500 500

Legal costs in State of origin 1,500 1,200 1,000

Fees for professional services 3,500 3,500 3,500

in receiving State

Fees for professional services 2,000 1,700 2,400

in State of origin

Translation of documents in 500 300 700

receiving State

Translation of documents in 100

State of origin

Communication costs in 2,300 6,000 300

receiving State

Communication costs in State 500 900 200

of origin

Travel costs 4,000 4,500 4,000

Immigration costs 400 400 400

Cost of passport 170 170 170

Certificates (marriage, birth) 110 110 110

Updating of record 200

Child’s maintenance 1,500

Finalisation costs 500 1,000 600

Post-adoption expenses 180 280 100

Total variable unit cost 16,360 20,660 15,480

Volume of activity (number of 12 35 20 67

cases handled)

Sub-total 196,320 723,100 309,600 1,229,020
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State of State of State of Administration Total

origin 1 origin 2 origin 3
Specific costs
Direct payroll costs 24,000 30,000 28,000 82,000
Escort costs 5,000 5,000
Cost of authorisation in State 700 700
of origin
Indirect payroll costs 140,000 140,000
Others 5,000 5,000
Sub-total 24,000 30,700 33,000 145,000 232,700
Other shared overhead
costs
Rent 12,000
Electricity 600
Insurance 1,000
Transport 4,500
Advertising 2,500
Communication 3,850
Depreciation 500
Sub-total 24,950
Total cost 220,320 753,800 342,600 145,000 1,486,670
Cost per adoption 18,360 21,537 17,130 22,189
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Table 2
Setting of the cost (in US dollars) of an adoption charged
to prospective adoptive parents and computation of the
various margins

In this example, the margin is set at 15%.

State 1 State 2 State 3 Administration Total

Actual cost of an adoption 18,360 21,537 17,130

Viability margin 15% 15% 15%

Total costs to prospective 21,114 24,768 19,700

adoptive parents

Volume (number of cases) 12 35 20 67
Income: total cost x volume 253,368 866,870 393,990 1,514,228
Total of variable costs 196,320 723,100 309,600 1,229,020
Margin on variable costs 57,048 143,770 84,390 285,208
Specific costs 24,000 30,700 33,000 145,000 232,700
Net margin 33,048 113,070 51,390 - 145,000 52,508
Other shared overhead costs 24,950
Net earnings 27,558

Thus it can be observed that at a 15% viability 